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July  1,  1986 


Dear  Taxpayer  and  Tax  Professional: 

Clearly  articulated  and  well  communicated  rules  are  a  key 
to  achieving  voluntary  compliance  with  the  Massachusetts  tax 
laws.     The  Department  of  Revenue  publishes  letter  rulings  as 
part  of  its  continuing  effort  to  explain  and  communicate  the 
standards  which  taxpayers  and  others  must  meet  to  comply  with 
their  obligations  under  the  Massachusetts  tax  laws.     This  set 
includes  rulings  from  1980  through  1985  and  new  rulings  will  be 
sent  when  available.     An  index  to  the  rulings  is  also  provided 
and  will  be  updated  periodically. 

We  hope  that  you  will  find  this  bound  set  a  convenient 
source  of  tax  information. 


Sincerely, 

Commisaiiner  of  Revenue 


Joyce  Hampers 
Commissioner 


iOO    ^o/rrMUc/^  ^^U^,    SSoOcm  02204 

January  4,  1980 


You  inquire  whether  a  Connecticut  corporate  real  estate 
broker  will  be  doing  business  in  Massachusetts,   and  whether 
it  must  file  Massachusetts  tax  returns.     The  corporation 
will  maintain  no  office  and  have  no  employees  in  Massachusetts, 
but  has  applied  for  registration  with  the  Massachusetts 
Board  of  Registry  for  Peal  Estate  Brokers  and  Salesmen,  and 
expects  to  act  as  broker  with  respect  to  sales  of  Massachusetts 
real  estate. 

Massachusetts  General  Laws  Chapter  181,  Section  4 
requires  every  foreign  corporation  doing  business  in  the 
Commonwealth  to  file  a  certificate  with  the  Secretary 
of  State. 

Under  Chapter  63,   Section  39,   a  corporate  excise  must 
be  paid  by 

"every  foreign  corporation,  exercising  its  charter, 
or  qualified  to  do  business  or  actually  doing  business 
in  the  commonwealth,   or  owning  or  using  any  part  or 
all  of  its  capital,  plant  or  any  other  property  in  the 
commonwealth . " 
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That  section  further  states  that  the  excise  levied  is  due 

and  payable  on  any  one  of  three  specified  incidents,  including 

"the  qualification  to  carry  on  or  do  business  in  this 
state  or  the  actual  doing  of  business  within  the 
commonwealth  in  a  corporate  form.     The  term  'doing 
business'   as  used  herein  shall  mean  and  include  each 
and  every  act,  power,  right,  privilege,  or  immunity 
exercised  or  enjoyed  in  the  commonwealth,   as  an 
incident  to  or  by  virtue  of  the  powers  and  privileges 
acquired  by  the  nature  of  such  organizations,   as  well 
as,  the  buying,   selling  or  procuring  of  services  or 
property . " 

Every  foreign  corporation  subject  to  tax  under  Chapter 
63  must  file  an  annual  return  pursuant  to  Chapter  62C,  Section 


Based  on  the  foregoing,   it  is  ruled  that,   if  the 
corporation  acts  as  broker  with  respect  to  sales  of  Massachusetts 
real  estate,   it  will  be  doing  business  in  Massachusetts  and 
must  file  Massachusetts  tax  returns. 

Enclosed  herev.'ith  are  a  foreign  corporation  certificate 
(Form  CD-FCC)   and  a  Department  of  Revenue  registration 
application   (Form  TA  -  1) , 


11. 


Very  truly  yours^'^ 


L.  Joyce  Hampers,  y 
Commissioner  of  Revenue 


LJH/JXD/jmcd 


end . 
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iOO    ^o/nMuJ^   ^'tn^.    S^oUon  022C4 

January  8,  1980 


jcYcs  Hampers 

MMiS5lONER 


This  is  in  reply  to  your  recent  letter  requesting  a 
ruling  on  behalf  of  ^ "Trust")  with 

respect  to  the  Massachusetts  income  tax  consequences  of 
the  Trust's  proposed  change  of  legal  status  from  that  of 
a  Massachusetts  business  trust  to  a  Delaware  business 
corporation . 

The  Trust  was  organized  as  a  corporate  trust  with 
transferable  shares  of  beneficial  interest,  under  the 
laws  of  the  Commonwealth  of  Massachusetts,  pursuant  to 
a  Declaration  of  Trust  dated  May  15,   1969.     Under  the 
Declaration  of  Trust,  the  Trustees  are  authorized  to 
invest  in  first  mortgage  loans  and  to  a  limited  extent, 
in  junior  mortgages,  equity  interest  in  real  property, 
interests  in  equity  securities  of  companies  engaged  in 
real  estate  development,  construction  and  management  and 
other  securities.     The  Trust  initially  operated  as  a 
construction  and  mortgage  lender;   it  is  now  primarily  a 
real  estate  operating  company.     As  of  July  31,   1979,  the 
Trust  had  4,811,748  shares  of  beneficial  interest  issued 
and  outstanding.     Each  share  has  a  par  value  of  $1.00. 

The  trustee  of  the  Trust  and  its  shareholders  propose 
to  form  a  Delaware  business  corporation,  ("Corporation"). 
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The  Corporation  will  issue  100  shares  of  its  common  stock, 
Sj..00  par  value  to  the  Trust  in  exchange  for  $100.00. 
Prior  to  the  proposed  merger,  the  Corporation  will  not 
issue  any  other  shares,  hold  any  other  assets  or  engage 
i-"  any  trade  or  business. 

The  Trust's  Declaration  of  Trust  will  be  amended  to 
authorize  a  merger  with  the  Corporation.     Pursuant  to 
Delaware  General  Corporation  Law  the  Trust  will  merge 
with  the  the  Corporation  and  by  virtue  of  the  merger,  the 
separate  existence  of  the  Trust  will  cease  and  the 
Corporation  will  be  the  sole  surviving  entity.  Each 
outstanding  Trust  share  will  be  deemed  to  be  converted  into 
one  share  of  the  Corporation's  common  stock  and  all  of  the 
assets  and  liabilities  of  the  Trust  will  become  assets 
and  liabilities  of  the  Corporation.     The  Corporation  will 
continue  the  Trust's  business  and  assume  the  same  rights 
and  obligations  as  the  Trust. 

It  is  the  opinion  of  Counsel  for  the  Trust  that  the 
proposed  plan  constitutes  a  reorganization  within  the 
meaning  of  Section  368(a) (1) (F)   of  the  Code   ("a  mere  change 
in  identity,  form  or  place  of  organization,  however  effected"). 

Based  on  the  foregoing  it  is  ruled  that: 

1.  The  proposed  plan  will  be  treated  as  a  reorganization 
for  purposes  of  Massachusetts  General  Laws  Chapter  62  to 
the  extent  that  it  is  a  reorganization  under  Section  368  of 
the     Internal  Revenue  Code. 
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2.  The  Trust  will  recognize  no  gain  or  loss  for 
Massachusetts  tax  purposes  under  General  Laws  Chapter  62 
provided  no  gain  or  loss  is  recognized  for  federal  income 
tax  purposes  pursuant  to  Section  357(a)   and  361(a)  of 
the  Code. 


Very  truly  yours, 


Coiranissioner  of  Revenue 

LJH/RSF/jmcd 


LR  80-2 


Jovr.r  Hampers  ^CO    ^a/mi)UJae    t^^c*^    3ScU(m  02204 

Commissioner  ^ 

January  17,  1980 


You  inquire  whether 

(the  "Carrier") ,  which 
provides  common  carrier  local  service  within  two  Massachusetts 
towns,  is  entitled  to  exemption  from  sales  tax  on  its 
purchases  of  motor  buses  and  related  parts,  materials  and 
tools  under  Massachusetts  General  Laws  Chapter  6  4H,  Section 
6 (aa) .     The  two  towns  are  within  the  exclusive  jurisdiction 
of  the  Massachusetts  Bay  Transportation  Authority   ("MBTA") , 
which  has  authorized  the  service  by  contract  with  the  towns. 
The  Carrier  has  not  obtained  a  certificate  of  public 
convenience  and  necessity  from  the  Massachusetts  Department 
of  Public  Utilities   ("DPU") . 

Chapter  64H,  Section  6 (aa)   exempts  from  tax 

"[^^ales  of  new  and  used  motor  buses  used  to 
provide  scheduled,  intracity  local  service 
(as  defined  by  the  Department  of  Public  Utilities) , 
and  repair  or  replacement  parts  therefor,  and 
materials  and  tools  used  in  and  for  the  maintenance 
and  repair  thereof  to,  and  for  the  use  of  common 
carriers  of  passengers  by  motor  vehicle  for  hire, 
which  hold  at  least  one  certificate,  issued  by 
the  department  of  public  utilities  pursuant  to  the 
provisions  of  section  seven  of  chapter  one 
hundred  and  fifty-nine  A" 

and  requires  the  Commissioner  to  prepare  and  issue  to  any  such 
duly  certified  common  carrier  a  statement  that  the  carrier  is 
entitled  to  exemption  pursuant  to  Section  6(aa). 
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Under  Chapter  159A,  Section  1 ,  no  person  may  operate 
under  a  motor  vehicle  common  carrier's  license  issued  by 
a  local  licensing  authority  unless  he  also  has  obtained 
from  the  DPU  a  certificate  declaring  that  public  convenience 
and  necessity  require  such  operation;  however,  the  MBTA 
is  authorized  under  Chapter  161A,  Section  3(i) 

"Ctjo  provide  mass  transportation  service,  whether 
directly,  jointly  or  under  contract,  on  an  exclu- 
sive basis...  in  the  area  constituting  the 
authority  and  without  being  subject  to  the  juris- 
diction and  control  of  the  department  of  public 
utilities  in  any  manner  except  as  to  safety  of 
equipment  and  operations..." 

This  provision  removes  the  MBTA  from  the  jurisdiction 
of  the  DPU  and  exempts  the  MBTA  from  most  DPU  supervision. 
It  reflects  a  legislative  judgment  that  the  MBTA  adequately 
safeguards  the  public  interest  without  DPU  supervision. 

Based  on  the  foregoing,  it  is  ruled  that  purchases  of 
motor  buses  used  to  provide  scheduled,  intracity  local  service, 
and  related  parts,  materials  and  tools,  by  and  for  the  use  of 
common  carriers  by  motor  vehicle  for  hire,  which  operate 
under  contract  with  the  MBTA,  are  exempt  from  sales  tax 
under  Chapter  64H,  Section  6 (aa) , 


Commissioner  of  Revenue 

LJH/JCD/jmcd 
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Joyce  Hampers 
Commissioner 


iOO   ^oTtviK^^/^  3S<xU(yn  02204 

January  24,  1980 


In  your  recent  letter  you  inquire  as  to  the  income 
reporting  requirements  of  a  corporation  which  is  under 
a  chapter  XI  Plan  of  Arrangement. 

In  July  of  1974  f  A~]         Corporation  and  CbJ 

Co.   filed  in  United  States  District 
Court  of  Massachusetts  voluntary  chapter  XI  proceedings 
and  subsequently  were  consolidated  into    CO-i    -  Corporation 
doing  business  as        £.ABCj  company         In  April  of  1976  the 
Court  approved  a  chapter  XI  Plan  of  Arrangement;   it  provided 
that  all  tangible  and  intangible  assets  of  the  corporation 
were  transferred  to  and  for  the  benefit  of  creditors  of 
the  corporations.     Two  bank  accounts  representing  proceeds 
of  collection  of  accounts  receivable  were  opened  for  the 
benefit  of  creditors  in  the  name  of  the  two  court  appointed 
trustees.     You  specifically  ask  about  the  reporting  of 
interest  which  accrued  on  these  accounts. 

Section  346    (c)   of  chapter  11  of  the  Bankruptcy  Act 
states  that  the  cominencement  of  a  case  involving  a  corpora- 
tion does  not  affect  the  status  of  the  corporation  for 
purposes  of  any  state  or  local  law  imposing  a  tax  on  or 
measured  by  income;   the  income  of  the  corporation  may 
be  taxed  only  as  though  such  cases  had  not  been  commenced. 
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It  further  states  that  the  trustee  must  file  all  the  tax 
jeturns  which  the  corporation  would  otherwise  have  been 
required  to  file. 

Based  on  the  foregoing,  the  trustees  should  report  the 
cor::  oration '  s  income  on  the  same  tax  form  and  calculate 
its  income  in  the  same  manner  as  would  the  corporation 
had  it  not  been  under  a  chapter  XI  Plan  of  Arrangement. 
The  gross  income  of  a  Massachusetts  business  corporation  is 
its  federal  gross  income.     Interest  received  or  accrued 
is  included  in  federal  and  Massachusetts  gross  income. 


^ery  truly  yours, 

L.  Joyce  Hampers,      -  y 
Commissioner  of  Revenue 


LJH/RSF/jmcd 
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fOC   ^wml>U4j/^  ^'tt^,   38cU<yn  02204 


C  ;   1  M  !  >  S  I O  N  E  R 


January  30,  1980 


You  ask  whether  a  debtor  in  possession  under  Chapter  11 
of  the  Bankruptcy  Act  is  subject  to  the  lien  created  under 
Chapter  62C,  Section  51  in  transferring  its  assets  pursuant 
to  court  order, 

l^xj  Inc.,  as  debtor  in  possession  was 

authorized  by  a  federal  Bankruptcy  Court  in  New  York  to  sell, 
assign  and  transfer  to  your  client,  Inc. ,  all 

of  its  right,  title  and  interest  in  certain  realty  leases, 
equipment  leases  and  trade  fixtures  located  in  the  Coiranonwealth. 

Massachusetts  General  Laws  Chapter  62C,  Section  51  requires 
that  prior  to  the  sale  or  transfer  of  all  or  substantially 
all  of  a  corporation's  assets  situated  in  the  Commonwealth, 
the  corporation  must  notify  the  Commissioner  of  the  proposed 
transaction,  file  all  corporation  excise  returns  and  pay  all 
taxes  due.     Failure  to  comply  with  the  above  requirements 
prior  to  the  transfer  of  the  assets  creates  a  three  year  lien 
against  the  assets  of  the  corporation  located  in  the  Common- 
wealth to  the  ex.:ent  necessary  to  pay  taxes.     The  Commissioner 
may  waive  the  lien  and  the  other  requirements  of  Section  51 
prior  to  or  after  the  date  of  the  transfer.     The  statute 
specifically  excludes  from  its  requirements  sales  or  transfers 
by  receivers,  assignees  under  a  voluntary  assignment  for  the 
benefit  of  creditors,  trustees  in  bankruptcy  or  public  officers 
acting  under  judicial  process. 
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Based  on  the  foregoing  it  is  ruled  that  no  lien  arises 
Tipon  a  court  authorized  sale  or  transfer  by  a  debtor  in 
possession  under  Chapter  11  of  the  Bankruptcy  Act  of 
substantially  all  of  its  assets  situated  in  the  Commonwealth, 
and  that  the  transfer  is  exempt  from  the  requirements  of 
Chapter  62C,   Section  51. 


truly  yours, 


Joyte  Hampers,  V/ 
Commissioner  of  Revenue 


LJH/RSF/jmcd 
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Joyce  Hampers 
Commissioner 


^arrMuJ^   t9^<«e^    ^oUcm  02204 


February  19,  1980 


You  request  a  ruling  with  respect  to  the  Massachusetts 
income  tax  liability  of  U.S.  citizens  residing  abroad,  who 
were  last  domiciled  in  Massachusetts  and  who  register  as 
absentee  voters  in  Massachusetts, 

Massachusetts  General  Laws,  Chapter  62C,  Section  6(a) 
specifies  that  every  individual  inhabitant  of  the  Common- 
wealth who  receives  or  accrues  during  the  taxable  year 
Massachusetts  gross  income,  as  defined  in  Section  2  of 
Chapter  62,  in  excess  of  two  thousand  dollars  shall  make 
a  return  of  such  income.     Chapter  62,  Section  1(f)  defines 
"inhabitant"  as  "any  natural  person  domiciled  in  the 
Commonwealth. " 

The  Overseas  Citizens  Voting  Rights  Act  of  1975  (OCVRA) 
provides  that  each  citizen  residing  outside  the  United  States 
has  the  right  to  register  and  vote  by  absentee  ballot  in 
any  federal  election.     The  citizen  is  authorized  to  vote 
in  the  state  in  which  he  was  last  domiciled  immediately 
prior  to  his  departure  from  the  United  States  and  in  which 
he  could  have  met  the  qualifications  to  vote  in  federal 
elections  under  present  law.     The  citizen  does  not  have 
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to  maintain  a  place  of  abode  in  the  state  and  his  intent 
to  return  may  be  uncertain.     The  citizen  may  not  maintain 
a  domicile  nor  register  or  vote  in  any  state,  territory  or 
possession  of  the  United  States  other  than  the  state  from 
which  he  is  requesting  an  absentee  ballot. 

The  1978  amendment  to  OCVRA  provides  that  the  exercise 
of  any  right  to  register  or  vote  in  federal  elections  by 
any  citizen  outside  the  United  States  shall  not  affect  the 
determination  of  the  citizen's  place  of  residence  or 
domicile  for  the  purpose  of  imposing  federal,  state  or 
local  taxes. 

Based  on  the  foregoing  it  is  ruled  that  the  mere 
exercise  of  the  right  to  register  and  to  vote  as  an 
absentee  voter  in  Massachusetts  will  not  subject  a  citizen 
residing  abroad,  who  is  no  longer  a  Massachusetts  domiciliary, 
to  Massachusetts  taxation.     However,  an  individual  who  was 
a  Massachusetts  domiciliary  will  remain  so  and  will  be  subject 
to  Massachusetts  income  taxation  regardless  of  the  exercise 
of  voting  rights  under  OCVRA  until  he  establishes  a  new  domicile 
out-of-state  with  the  intention  of  making  the  new  location 
his  home.     Neither  a  temporary  nor  protracted  absence  from 
Massachusetts  will  effectuate  a  change  in  domicile  of  such 
individual  unless  all  the  requisites  for  such  change  are 
present. 

This  ruling  makes  no'  determination  as  to  whether  any 
specific  individual  is  a  Massachusetts  domiciliary, 


Commissioner  of  Revenue 

LJH/RSF/jmcd 
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Joyce  Hampers  ^QQ     ^amtU^cLe    ^t}^,     SSoUcm  02204 

C  C  M  J    ;  S  S  1  O  N  E  R  V 


February  19,  1980 


Ycu  inquire  whether  the  sales  or  use  tax  applies  to 
charges  mace  by  your  client,  a  commercial  artist  who  designs 
trace— arks,  corporate  locos,  artwork  for  magazines  and 
r.evspaper  ads,  brochures,  menus,  stationery  designs  and 
other  coirraercial  illustrations.     The  artist  bases  his  charges 
on  hours  expended. 

Massachusetts  General  Laws  Chapter  64H  imposes  an  excise 
on  the  total  sales  price  of  tangible  personal  property. 
Chapter  64H,   Section  1(14)   provides  that  any  amount  paid  for 
any  services  that  are  a  part  of  the  sale  must  be  included  in 
ceterTT.ining  the  sales  price,  and  that  no  deduction  may  be 
taken  on  account  of  the  cost  of  materials  used,  labor  or 
serA'ice  cost,  or  other  expenses. 

A  tax  generally  applies  to  the  entire  amount  charged  by 
a  ccmniercial  artist  for  items  of  tangible  personal  property 
such  as  drawings,  paintings,  designs  or  sketches  sold  to 
a  client,  whether  or  not  the  property  is  suitable  for  display 
or  is  useful  for  actual  reproduction  by  photomechanical  or 
other  processes.     No  deduction  may  be  taken  for  modeling, 
retouching,  consultation,  services  or  labor  costs  included 
in  the  artist's  charges  for  tangible  personal  property. 
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However,  separate  charges  for  preliminary  art  are  not 
subject  to  tax,   except  where  such  art  is  used  as  a  part 
of  tangible  personal  property  sold  by  the  artist. 
"Prelijainary  art"  refers  to  roughs,  visualizations,  layouts 
and  corr.prehensives ,  title  to  which  does  not  pass  to  the 
clien-t,  but  which  are  prepared  by  a  coimnercial  artist  solely 
for  the  purpose  of  demonstrating  an  idea  or  message  for 
acceptance  by  the  client  before  a  contract  is  entered  into 
for  production  of  finished  art  or  before  approval  is  given 
for  preparation  of  finished  art  to  be  furnished  by  the 
artist  to  his  client.     "Finished  art"  means  the  final  art 
used  for  actual  reproduction  by  photomechanical  or  other 
processes,  or  for  display  purposes,  including  charts,  graphs, 
and  illustrative  materials  not  reproduced. 

3ased  on  the  foregoing,  it  is  ruled  that  your  client's 
charges  are  subject  to  tax,  except  where  they  constitute 
charges  for  preliminary  art  not  to  be  used  as  part  of 
tangible  personal  property  to  be  sold. 

The  charges  for  preliminary  art  must  be  billed  separately 
to  the  client,   either  on  a  separate  billing  or  by  a  separate 
charge  on  the  billing  for  the  finished  art.     They  must  be 
clearly  identified  on  the  billing  as  preliminary  art 
charges.     Proof  of  ordering  or  producing  the  preliminary  art, 
prior  to  the  date  of  the  contract  or  approval  for  finished 
art,  must  be  shov.-n  by  purchase  orders  of  the  buyer,  or  by 
work  orders  or  other  records  of  the  artist ^ 

iN'here  charges  for  preliminary  art  are  not  subject  to  tax, 
your  client  must  pay  a  tax  on  his  purchase  of  the  materials 
from  which  it  is  made. 
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The  Department  of  Revenue  soon  will  issue  a  regulation 
(830  CMR  64H.05)   on  the  application  of  the  sales  and  use 
tax  to  the  advertising  industry  and  related  professions, 
including  commercial  art.     You  will  be  sent  a  copy  of  the 
regulation  when  it  becomes  available. 


Very  truly  ypurs. 


ce  Hampers' 
Commissioner  of  Revenue 


LJH/JXD/jmcd 
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L.  Jove.  Hampers  ^aml^i^qc   fff^et    3<x.f<m  C22C4 

Com  m  I  SSIONER 

February  25,  1980 


You  request  a  ruling  regarding  the  basis  of  Massachusetts 
real  property  which  was  acquired  by  the  above-named  taxpayer 
prior  to  1971,  and  was  sold  in  1979  and  reported  as  an  install- 
ment sale  in  1979  and  thereafter.     You  ask  whether  the  basis 
rules  in  effect  for  1979  will  apply  to  installments  reported 
in  19  80  and  in  subsequent  years. 

Under  Massachusetts  General  Laws  Chapter  62,  Section  7, 
(as  amended  and  in  effect  in  1979) ,   the  basis  of  real  property 
is  its  initial  basis  as  of  December  31,   1970,   adjusted  for  de- 
preciation thereafter.     If  the  transaction  is  reported  on  an 
installment  sale  basis,  Massachusetts  gross  income  is  deter- 
mined by  increasing  the  federal  gross  income  by  the  excess  of 
the  federal  adjusted  basis  of  the  property  disposed  of  in  the 
transaction  over  the  Massachusetts  adjusted  basis,  and  by  de- 
creasing the  federal  gross  income  by  the  excess  of  the  Massa- 
chusetts adjusted  basis  of  the  property  over  the  federal  ad- 
justed basis.      (Chapter  62,  Section  63.)     Only  the  portion  of 
each  payment  that  constitutes  profit,  that  is,  that  proportion 
of  the  installment  payments  actually  received  in  that  year 
which  the  total  profit  bears  to  the  total  contract  price,  is 
included  in  gross  income   (Internal  Revenue  Code  Section  453(a)). 
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Each  installment  is  deemed  income  for  the  year  in  which  it  is 
received  and  is  governed  by  the  tax  rate  in  effect  for  that 
year. 

Section  1202  of  the  Internal  Revenue  Code  allows  a  cap- 
ital gains  deduction  of  60%  of  the  amount  of  the  taxpayer's 
net  capital  gain.     Section  2  of  Chapter  409     of  the  Acts  of 
1979,  which  is  effective  as  of  January  1,   1980, allows  Massachu- 
setts taxpayers  the  deduction  provided  by  Section  1202.  Sec- 
tion 2  is  modified  by  Section  5  of  Chapter  409  which  limits  the 
capital  gains  deduction  to  20%  of  the  net  capital  gains  in  1980 
and  to  40%  of  the  net  capital  gains  in  1981.     The  full  60%  de- 
duction is  effective  for  1982  and  subsequent  years. 

Based  on  the  foregoing  it  is  ruled  that  the  Massachusetts 
tax  basis  of  Massachusetts  real  property  which  was  held  prior 
to  1971  and  sold  in  an  installment  transaction  in  1979  is  its 
initial  basis  as  of  December  31,   1970,  adjusted  for  deprecia- 
tion thereafter.     This  basis  will  also  apply  to  installments 
reported  in  19  80  and  in  subsequent  years. 


Isi  Joyed  Hampers  \J 
Commissioner  of  Revenue 


LJH : RSF: jmcd 
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L.  Joyce  Hampefis  ^a^nvLlAe    ^tt^,    SSc^^  02204 

Commissioner 

March  5,  1980 


As  a  member  of  the  Massachusetts  General  Court  you 
ask  about  the  Massachusetts  income  tax  consequences  of 
declining  the  current  salary  established  by  General 
Laws  Chapter  3,  Section  9,   as  amended  by  Chapter  677  of 
the  Acts  of  1979,   and  requesting  payment  at  the  salary 
level  in  effect  prior  to  enactment  of  the  amendment. 

The  amendment  of  Chapter  3,  Section  9  by  Chapter  677 
was  approved  by  the  Governor  on  November  7,   1979  and  took 
effect  on  January  1,   1980.     Section  9  specifies  the  rates 
of  pay  which  members  of  the  legislature  and  those  in 
leadership  positions  shall  receive. 

On  November  9,   1979  you  notified  the  Treasurer  of 
the  Commonwealth  that  you  did  not  wish  to  receive  the 
increment  in  pay  to  which  you  are  entitled  under  Chapter  3, 
Section  9  beginning  January  1,  1980. 

You  ask  whether  or  not  the  portion  of  the  salary  which 
you  have  asked  the  State  Treasurer  not  to  pay  to  you,  is 
included  in  your  gross  income  for  Massachusetts  tax  purposes. 
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Gross  income  includes  all  income  which  a  taxpayer  has 
a  right  to  bring  within  his  control  without  restriction 
or  substantial  limitation.     It  is  not  necessary  that  the 
income  actually  be  in  the  taxpayer's  possession  before  it 
be  considered  received  if  he  has  a  present  right  to  receive 
it.     Income  constructively  received  is  taxed  as  though 
it  has  been  actually  received. 

In  Revenue  Ruling  56-126,  which  involved  a  Congressman 
who  returned  a  portion  of  his  Congressional  salary,  the 
Internal  Revenue  Service  ruled  that  salary  which  is  payable 
at  a  rate  specified  by  law  and  which  must  be  paid  in 
full,   is  includible  in  federal  gross  income  for  the  taxable 
year  in  which  it  is  received. 

The  District  Director  of  the  Boston  District  of  the 
Internal  Revenue  Service  has  stated  in  a  letter  to  the 
State  Treasurer  that  the  full  salary  established  for 
members  of  the  General  Court  by  Chapter  3,  Section  9,  as 
amended  by  Chapter  677,  constitutes  wages  which  are  subject 
to  federal  income  tax  withholding. 

General  Laws  Chapter  62,   Section  2  defines  Massachusetts 
gross  income  as  federal  gross  income  with  certain  modifications 
which  are  not  here  relevant.     Unless  specifically  excluded  in 
Chapter  62,  an  item  of  income  which  is  included  in  federal 
gross  income  for  a  taxable  year  is  included  in  Massachusetts 
gross  income. 

Based  on  the  foregoing  it  is  ruled  that  the  entire  salary 
to  which  you  are  entitled  under  Massachusetts  General  Laws 
Chapter  3,  Section  9  is  includible  in  your  Massachusetts  gross 
income . 


L.  Joyce  Hampers^ 
Commissioner  of  Revenue 


LJH/RSF/jmcd 
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L.  Joyce  Hampers 
Commissioner 


^00    ^ayrrvLu/^   ^'Ueel    SScU^m  022C4 

March  6,  1980 


You  inquire  whether  the  Massachusetts  sales  tax  applies 
to  the  following  transaction: 

A  Massachusetts  customer  of  your  company  sends  certain 
engineering  data  to  your  Hid  West     office  on  an  input  form. 
There,   a  computer  uses  the  engineering  data  to  generate  a 
computation,  in  printout  form,  representing  an  analysis 
of  the  heating  and  cooling  efficiency  of  a  specific  building 
or  building  design.     For  a  fee  your  company  sends  the 
computation  to  the  Massachusetts  customer  and  som.etimes  assists 
the  customer  in  interpreting  the  data. 

Massachusetts  General  Laws  Chapter  64H,   Section  1(12)  (f), 
defines  "sales  and  "selling"  for  purposes  of  the  sales  and 
use  taxes  as  including 

"Ctjhe  furnishing  of  information  by  printed,  mimeographed 
or  raultigraphed  matter  or  by  duplicating  written  or 
printed  matter  in  any  other  manner,  including  the 
services  of  collecting,  compiling  or  analyzing 
information  of  any  kind  or  nature  and  furnishing  reports 
thereof  to  other  persons,  but  excluding  the  furnishing 
of  information  which  is  personal  or  individual  in 
nature  and  which  is  not  or  may  not  be  substantially 
incorporated  in  reports  furnished  to  other  persons..." 
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Based  on  the  foregoing,   it  is  ruled  that  neither 
the  fee  for  furnishing  the  computation  in  printout  form 
nor  its  use  in  Massachusetts  is  subject  to  Massachusetts 
sales  and  use  taxes. 


Very  truly  yours 


.  Joj^e  Hampers/^ 
Commissioner  of  Revenue 


LJK/JXD/jmcd 
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I. .  Joyce  H  a  m  p  e  :^  s 

C  O  M  I'l  I  S  S  I  O  N  E  R 


^<^n  02204 


March  1,  1980 


You  ask  whether  you  are  entitled  to  a  credit  on  your 
Massachusetts  resident  income  taxes  for  income  taxes  paid 
to  South  Africa. 


You  own  shares  of  a  South  African  company  represented 
by  American  depository  receipts.     The  Republic  of  South 
Africa  withholds  income  taxes  on  dividends.     The  dividend 
payments  which  you  actually  receive  from  the  American 
depository  bank  are  reduced  by  the  amount  of  withheld  South 
African  income  taxes. 

Massachusetts  General  Laws  Chapter  62,   Section  6(a) 
allows  a  Massachusetts  resident  to  take  a  credit  against 
Massachusetts  personal  income  taxes  for  income  taxes  due  to 
any  other  state,   territory  or  possession  of  the  United 
States  or  to  Canada  or  any  of  its  provinces,  on  any 
item  of  Massachusetts  gross  income.     In  computing  the 
credit,   the  amount  of  tax  due  to  the  other  jurisdiction  must 
be  reduced  by  any  federal  credit  allowable  on  the  resident's 
federal  income  tax  return. 


Based  on  the  foregoing  it  is  ruled  that  no  credit  is 
allowable  against  your  Massachusetts  personal  income  taxes  for 
taxes  withheld  from  your  dividends  by  South  Africa. 


Very  truly  yours. 


L.  Joyce  Hampers, 
Commissioner  of  Revenue 


LJH/RSF/jmcd 


L.  Joyce  Hampers 

COMI'^ISSIONER 


March  20,  1980 


You  inquire  whether  the  following  items  sold  by 
your  company  qualify  for  exemption  from  sales  and  use 
tax  under  Massachusetts  General  Laws  Chapter  64H,  Section 
6(gg),   added  by  Section  11  of  Chapter  796  of  the  Acts  of  1979: 


(1)  a  furnace  designed  to  burn  wood  or  coal, 
but  which  may  be  used  in  conjunction  with  an  oil 
or  gas  furnace  separately  installed  or  already 
in  place; 

(2)  a  boiler  equipped  to  burn  wood  or  coal  (special 
grates  are  recommended  for  burning  coal) ,   but  which 
may  be  supplied  with  accessories  permitting  oil  or 
gas  operation; 

(3)  a  combination  furnace  with  adjacent  integral  wood 
and  oil/gas  combustion  chambers; 

(4)  a  combination  boiler  with  adjacent  integral  wood  and 
oil/gas  combustion  chambers   (this  boiler  can  also 

burn  coal  when  equipped  with  special  grates) ;  and 

(5)  controls,  valves,  circulators  and  similar  items 
used  in  the  installation  of  items   (1)    through   (4) . 
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Each  of  the  furnaces  and  boilers  retails  for  more  than 
$900  and  has  been  approved  by  the  State  Fire  Marshal. 

Chapter  64H,  Section  6 (gg) ,  added  by  Section  11  of 
Chapter  796  of  the  Acts  of  1979,  and  due  to  expire  on  December  31, 
1983,  exempts  from  sales  and  use  tax 

"sales  of  equipment  directly  relating  to  any 
wood-fueled  heating  system,  which  is  being 
utilized  as  a  primary  heating  system  for  the 
purpose  of  heating  a  person's  principal  residence 
in  the  commonwealth,  and  costs  more  than  nine 
hundred  dollars,  and  providing  such  equipment  has 
been  approved  by  the  state  fire  marshal  or  state 
building  code  commission." 

Based  on  the  foregoing,  it  is  ruled  that 

(a)  items   (1)   through  (4)   qualify  for  exemption  if 

they  are  intended  for  use  as  primary  heating  systems  for 
the  purpose  of  heating  a  person's  principal  residence 
in  Massachusetts;  and 

(b)  the  controls,  valves,  circulators  and  similar  items 
qualify  for  exemption  if  the  systems  to  which  they 
directly  relate  qualify. 

When  making  sales  which  are  exempt  from  tax  under  Section  6(gg), 
you  as  vendor  must  maintain  records  sufficient  to  establish  that 
the  items  qualify.     An  invoice  showing  the  identity  of  the  item 
purchased  and  its  cost  to  the  purchaser,  together  with  a  signed 
certification  by  the  purchaser,  will  suffice  for  this  purpose. 
The  certification  must  state  that  the  item  directly  relates  to 
a  wood-fueled  heating  system  intended  for  use  as  a  primary 
heating  system  for  the  purpose  of  heating  a  person's  principal 
residence  in  Massachusetts.     In  addition,  it  must  state  the 
name  and  principal  residence  of  the  person  in  whose  home  the 
item  will  be  installed. 
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If  a  purchaser  cannot  furnish  the  required  evidence 
of  qualification — as  in  purchases  by  a  contractor  for 
installation  in  homes  under  construction  that  may  or  may 
not  be  used  as  principal  residences — he  must  pay  a  sales 
tax  upon  the  purchases.     However,   such  a  purchaser  will  be 
entitled  to  reimbursement  of  sales  tax  that  can  later  be 
established  as  having  been  imposed  upon  sales  qualifying 
for  exemption.     In  such  a  case  the  purchaser,  acting  under 
a  power  of  attorney  from  the  vendor,  will  be  required  to 
file  an  application  for  abatement  on  behalf  of  the  vendor, 
acconpanied  by  records  sufficient  to  establish  that  the 
sales  qualify  for  exemption. 


Commissioner  of  Revenue 


LJH/JXD/jmcd 
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Joyce  Hampers 
Commissioner 


^a/m/LUc/^   c5^»<^^   ^o(i^<yn  02204 
March  25,  1980 


You  inquire  as  to  the  procedure  for  reporting  for 
Massachusetts  tax  purposes  of  periodic  distributions  made 
by  the  Bank  as  custodian  under 

Individual  Retirement  Accounts   (IRA) . 

Massachusetts  General  Laws  Chapter  62C,   Section  8  requires 
every  entity  doing  business  in  Massachusetts  to  report  annually 
to  the  Commissioner  the  names  and  addresses  of  all  residents  of 
the  Commonwealth  and  other  persons  to  whom  it  has  paid  any 
income  subject  to  taxation  under  Chapter  62  during  the  preceding 
year  on  the  same  basis  as  is  required  by  the  federal  government 
under  the  Internal  Revenue  Code.     The  report  shall  also  state  the 
amount  of  such  income  so  paid  by  it.     The  same  basis  of 
reporting  shall  be  utilized  for  income  that  is  subject  to 
taxation  under  Chapter  62  but  is  not  subject  to  taxation  under 
the  Code. 

Contributions  to  an  IRA  are  included  in  Massachusetts  gross 
income  at  the  time  they  are  earned  by  the  taxpayer.  Payments 
received  from  an  IRA  may  be  deducted  until  the  aggregate 
amount  deducted  equals  the  aggregate  amount  previously  taxed 
(General  Laws  Chapter  62  Section  2(a)(2)(f)).     The  remainder 
is  taxable.     For  federal  income  tax  purposes  all  payments  received 
from  an  IRA  are  taxable. 
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The  Internal  Revenue  Service  requires  custodian  banks 
making  periodic  IRA  distributions  to  file  Form  W2-P  indicating 
the  amount  of  the  distribution.     Massachusetts  requires  custodian 
banks  to  submit  a  copy  of  Form  W2-P.     If  the  IRA  distribution  is 
either  totally  or  partially  exempt  from  taxation,  the  portion 
of  the  distribution  which  represents  a  return  of  contribution, 
and  is  thus  non-taxable,   should  be  indicated  on  the  copy  of 
the  Form  W2-P  which  is  filed  with  the  Department  of  Revenue. 


Very  truly  yours, 


L.  Joyce  Hampers, 
Commissioner  of  Revenue 


LJH/RSF/jmcd 
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Joyce  Hampers 
C  o  r<i  M  I  3  s  I  o  N  E  R 


iOO    ^am^U</^  ^oUon  0220M 


March  25,  1980 


You  inquire  whether  the  following  purchases  by  your 
company  (the  "Airline"),  which  operates  in  Massachusetts 
solely  as  an  interstate  airline,  are  subject  to 
Massachusetts  sales  or  use  taxes: 

(1)  the  Airline  orders  tangible  personal  property  from 
a  vendor  located  outside  of  Massachusetts,  F.O.B. 
vendor's  state.     The  property  is  shipped  via  a  common 
carrier  to  Logan  Airport  in  Boston  and  from  there  via 
the  Airline  on  an  Airline  bill  of  lading  to  Minnesota 

or  a  foreign  location.  The  Airline  handles  the  property 
as  any  other  freight  shipment; 

(2)  the  Airline  purchases  property  from  a  vendor  located 
in  Massachusetts,  F.O.B.  Massachusetts,  with  shipment 
and  ultimate  destination  the  same  as  in   (1) ; 

(3)  the  Airline  purchases  property  from  a  vendor  located 
in  Massachusetts,  F.O.B.  outside  Massachusetts,  with 
the  ultimate  destination  the  same  as  in   (1) . 


LP  80-14 


-  2  - 


Massachusetts  General  Laws  Chapter  64H,   Section  2 
imposes  an  excise  upon  sales  at  retail  of  tangible  personal 
property  in  the  Commonwealth  by  any  vendor;  Chapter  641, 
Section  2  imposes  an  excise  upon  the  storage,  use  or  other 
consumption  in  the  Commonwealth  of  tangible  personal  property 
purchased  from  any  vendor  for  storage,  use  or  other  consump- 
tion within  the  Commonwealth.     Under  Chapter  641,   Section  1 
(5),   storage  and  use  does  not  include  the  keeping,  retaining, 
or  exercising  any  right  or  power  over  tangible  personal 
property  for  the  purpose  of  subsequently  transporting  it 
outside  the  Commonwealth  for  use  thereafter  solely  outside 
the  Commonwealth.     Neither  sales  nor  use  tax  applies  to  sales 
which  the  Commonwealth  is  prohibited  from  taxing  under  the 
Constitution  or  laws  of  the  United  States,  nor  to  sales  of 
tangible  personal  property  in  transit  or  stored  at  points 
of  entry  intended  for  export  or  import  or  which  the  vendor  is 
obligated  under  the  terms  of  any  agreement  to  deliver  to 
a  purchaser  outside  the  Commonwealth  or  to  an  interstate 
carrier  for  delivery  to  a  purchaser  outside  the  Commonwealth. 
Chapter  64H,   Section  6 (a) , (b) ;   Chapter  641,   Section  7(b). 

Based  on  the  foregoing,   it  is  ruled  that 

(1)  transaction   (1)    is  not  subject  to  sales  or  use  tax; 

(2)  transaction   (2)    is  subject  to  sales  tax;  and 

(3)  transaction   (3)   is  exempt  from  sales  or  use  tax  if 
the  terms  of  any  agreement  require  that  the  F.O.B. 
point  be  outside  Massachusetts. 


Commissioner  of  Revenue 

LJH/JXD/jmcd 
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L.  Joyce  Hampers 
Com  missioncR 


^a/mlrXd^   ^^^Hee^,    ^ci^^cn  02204 


April  1,  1980 


You  inquire  whether  non-officer-level  employees  of  your 
corporation  and  its  subsidiary  corporations  may  sign  Massachusetts 
tax  returns  on  behalf  of  the  corporations. 

The  corporation  has  always  submitted  tax  returns  under 
the  signature  of  an  officer  of  the  corporation.     Due  to  a 
large  increase  in  the  number  of  returns  which  must  be  signed 
axd  reviewed,   the  Boards  of  Directors  of  the  corporation  and 
its  subsidiaries  are  considering  resolutions  permitting 
the  signing  of  returns  by  the  following  high  level  employees 
of  the  parent  corporation's  tax  department:   the  Director  of 
Taxes,   the  Manager  of  Federal  Taxes;   the  Manager  of  State  and 
Local  Taxes;  and  the  Payroll  Tax  Administrator, 

The  only  provision  in  the  Massachusetts  statutes  with 
respect  to  signing  returns  is  contained  in  Massachusetts  General 
Laws  Chapter  62C,   Section  15  which  states  that  corporation 
returns  shall  be  signed  by  the  treasurer,  assistant  treasurer 
or  in  their  absence  or  incapacity  by  any  other  principal  officer 
of  the  corporation  making  the  return.     The  General  Laws  have  no 
express  provisions  as  to  the  signing  of  other  returns.  By 
reasonable  inference  the  intent  is  that  other  tax  returns  filed 
by  corporations  such  as  those  for  income  taxes  withheld  or  for 
sales  taxes,  be  similarly  signed. 
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Therefore,  we  require  that  all  tax  returns  filed  by  a 
corporaticn  be  subir.itted  under  the  signature  of  an  officer  of 
the  corporation. 

Vexy  truly  yours, 

..  Joyce  Hajnpers,  ^ 
Commissioner  of  Revenue 

LJK/RS?/jr.cd 
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Joyce  Hampers 
Commissioner 


0220M 
April  16,  1980 


Your  California  clients  sell  and  lease  computer  hardware 
and  software.     You  ask  a  number  of  questions  with  respect  to 
the  impact  of  Massachusetts  sales  and  use  taxes  on  your 
clients'  activities. 

It  is  assumed  for  purposes  of  this  ruling  that  you 
inquire  about  sales  or  leases  to  Massachusetts  customers,  and 

except  with  respect  to  question  10,   it  is  further  assumed  that 
your  clients  are  engaged  in  business  in  Massachusetts. 

(1)  In  some  of  your  questions  you  ask  whether  a  different  tax 
result  arises  in  the  case  of  a  sale  and  the  case  of  a 
lease . 

Massachusetts  General  Laws  Chapter  64H,   Section  1(12)  (a) 
defines  "sale"  and  "selling"  for  purposes  of  the  sales  tax  as 
including  "lease"  and  "rental."  Thus,  Massachusetts  sales  tax 
applies  to  rentals  of  tangible  personal  property,  and 
Massachusetts  use  tax  applies  to  storage,  use  or  other 
consumption  in  Massachusetts  of  tangible  personal  property 
rented  for  storage,  use  or  other  consumption  within  Massachusetts. 
For  purposes  of  the  questions  you  raise,  then,   there  is  no 
difference  in  the  tax  treatment  of  sales  and  leases. 

(2)  One  of  your  clients  purchases  computer  equipment  to  be 
used  in  a  dictation/transcription  system,  adds 
"proprietary  software"  to  enable  the  equipment  to  perform 
the  transcription  function,  and  sells  or  leases  the 
computer  equipment  and  software  as  a  package  to  a 
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Massachusetts  customer.     You  inquire  whether  the 
entire  sale  or  rental  price  is  subject  to  tax, 
whether  or  not  the  price  of  the  software  is 
separately  stated. 

It  is  ruled  that  the  entire  sale  or  rental  price  of  the 
computer  and  accompanying  software  is  taxable^  whether  or 
not  the  price  of  the  software  is  separately  stated. 

(3)  Your  client  builds  a  "dictionary"  of  information 
unique  to  the  needs  of  each  customer.     The  information 
is  recorded  on  a  magnetic  disc.     In  billing  for  the 
disc,   your  client  breaks  out  separate  amounts  for  the 
cost     of  the  disc  to  him,  and  for  so*-called 

"labor  costs"  associated  with  placing  information  on  the 
disc.     You  inquire  whether  both  components  of  the 
charge  for  the  disc  are  subject  to  tax. 

Chapter  64H,   Section  1(14)  (a)    (ii)   provides  that,  in 
determining  the  sales  price,   no  deduction  shall  be  taken  on 
account  of  "the  cost  of  materials  used,   labor  or  service  cost,... 
or  other  expenses." 

Based  on  the  foregoing,   it  is  ruled  that  the  total  charge 
for  the  magnetic  disc  is  subject  to  tax,  whether  or  not 
components  of  the  charge  are  separately  stated. 

(4)  Your  clients  often  lease  equipment,  charging  a  monthly 
fee  based  on  a  specified  minimum  level  of  usage;   to  the 
extent  that  a  customer  exceeds  that  usage,  an  additional 
amount  measured  by  the  excess  is  levied.     You  inquire 
whether  the  "overage"  amount  is  subject  to  tax. 

Chapter  64H,  Section  1(6)  defines  the  "gross  receipts" 
subject  to  tax  as  the  total  sales  price  received  by  vendors 
as  a  consideration  for  retail  sales. 

Based  on  the  foregoing,   it  is  ruled  that  the  entire  rental 
charge,   including  any  "overage"  amount,   is  subject  to  tax. 
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(5)  Your  clients  use  lease  agreements  requiring  the  lessee 
to  pay,  or  reimburse  the  lessor  for,  any  property 
taxes  imposed  upon  the  equipment  leased.     You  inquire 
whether  charges  for  property  tax  reimbursement  are 
subject  to  tax. 

Based  on  the  definition  of  "gross  receipts"  noted  under 
question   (4)   above,   it  is  ruled  that  such  charges  are  subject 
to  tax  as  part  of  the  total  sales  price  of  the  equipment 
leased , 

(6)  One  of  your  clients  charges  a  separately-stated  monthly 
sum  for  maintenance  of  equipment  sold  or  leased  by 

it,   and  contracts  with  a  third  party  who  actually 
provides  the  maintenance.     In  the  case  of  sales  of 
equipment,  the  purchaser  is  free  to  accept  or  reject 
the  maintenance  contract.     In  the  case  of  leases  of 
equipment,   the  lessee  is  required  to  accept  the 
maintenance  contract  by  the  terms  of  the  lease.  You 
inquire  whether  the  maintenance  charges  are  taxable 
in  either  case. 

Chapter  64H,   Section  1(14)  (b)  (i)  provides  that,  in 
determining  the  sales  price  to  which  tax  applies,  any  amount 
paid  for  any  services  that  are  a  part  of  the  sale  shall  be 
included.     Therefore,  it  is  ruled  that  charges  for  maintenance 
of  computer  equipment  are  subject  to  tax  when  provided  on  a 
mandatory  basis  to  those  who  purchase  or  lease  the  equipment, 
but  where  the  purchaser  or  lessee  has  the  option  to  acquire 
the  equipment  either  with  or  without  the  maintenance  services, 
separately-stated  charges  for  the  services  are  not  subject  to 
tax . 

(7)  Your  clients  impose  a  one-time,  separately-stated 
charge  for  installation  of  equipment  sold.  The 
installation  generally  consists  of  unpacking  and 
testing  of  the  equipment.     You  inquire  whether  this 
charge  is  subject  to  tax  when  associated  with  a  sale 
or  lease. 
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Chapter  64H,   Section  1(14)  (c)  (iii)   excludes  from  the 
sales  price  the  amount  charged  for  labor  or  services  rendered 
in  installing  or  applying  the  property  sold. 

Based  on  the  foregoing,  it  is  ruled  that  the  separately- 
stated  installation  charges  are  not  subject  to  tax. 

(8)  One  of  your  clients  ships  equipment  via  common  carrier, 
f.o.b.  your  client's  warehouse.     The  client  imposes 

a  one-time,   separately-stated  charge  for  the  actual 
cost  of  shipment  from  the  warehouse  to  the  customer. 
You  inquire  whether  the  charge  is  subject  to  tax. 

Chapter  64H,   Section  1(14)  (c)  (v)   excludes  from  the  sales 
price  transportation  charges  separately  stated,   if  the 
transportation  occurs  after  the  sale  of  the  property  is  made. 

Based  on  the  foregoing,  it  is  ruled  that  the  separately- 
stated  shipping  charges  for  transportation  after  the  sale  are 
not  subject  to  tax. 

(9)  You  inquire  whether  sales  and  leases  to  state  and  local 
governments  are  subject  to  tax. 

Chapter  64H,   Section  6(d)   exempts  from  tax  sales  to  the 
United  States,   the  Commonwealth  of  Massachusetts  or  any  political 
subdivision  thereof,   or  their  respective  agencies.  Therefore, 
sales  and  leases  to  Massachusetts  and  its  political  subdivisions, 
and  their  respective  agencies,   are  exempt  from  tax. 

(10)  You  inquire  whether  a  client  is  subject  to  Massachusetts 
sales  and  use  taxes,  where  it  maintains  no  office  and 

no  inventory  other  than  on-lease  equipment  in  Massachusetts 
but  sends  salesmen  into  Massachusetts  to  solicit  business.- 
(No  order  is  considered  final  until  accepted  at  the 
client's  out-of-state  headquarters.) 

Chapter  64H,   Section  7  provides  that  no  person  shall  do 
business  in  Massachusetts  as  a  vendor  unless  a  registration  shall 
have  been  issued  to  him  for  each  place  of  business.   Section  2  of 
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that  chapter  requires  vendors  to  pay  over  sales  taxes  to  the 
Commissioner.     Chapter  641,   Section  4  provides  that 

"  [e]  very  vendor  engaged  in  business  in  the  commonwealth 
and  making  sales  of  tangible  personal  property  for 
storage,  use  or  other  consumption  in  the  commonwealth 
not  exempted  under  this  chapter,   shall ...  collect  the 
C^use]  tax  from  the  purchaser  and  give  the  purchaser  a 
receipt  therefor  in  the  manner  and  form  prescribed 
by  the  commissioner.     The  tax  required  to  be  collected 
by  the  vendor  shall  constitute  a  debt  owed  by  the 
vendor  to  the  commonwealth." 


For  purposes  of  both  the  sales  and  use  tax  laws.  Chapter  64H, 
Section  1(5)   defines  "engaged  in  business  in  the  commonwealth" 
as  including 

"having  a  business  location  in  the  commonwealth  fb^J 
regularly  soliciting  orders  for  the  sale  of  tangible 
personal  property  by  salesmen,   solicitors,  or  representatives 
in  the  commonwealth,  unless  such  activity  consists  solely  of 
solicitation  by  direct  mail    or  advertising  via  newspapers, 
radio  or  television;...  A  person  shall  be  considered  to 
have  a  business  location  in  the  commonwealth  only  if 
such  person. . .    (b)   has  one  or  more  employees  located  in 
the  commonwealth...   or   (d)    regularly  leases  out  tangible 
personal  property  for  use  in  the  commonwealth.     For  the 
purposes  of  this  paragraph,...   a  person  having  a  business 
location  in  the  commonwealth  solely  by  reason  of  regularly 
leasing  out  tangible  personal  property  shall  be  considered 
to  have  a  business  location  in  the  commonwealth  only 
with  respect  to  such  leased  property;   and  an  employee 
shall  be  considered  to  be  located  in  the  commonwealth  (a) 
if  his  service  is  performed  entirely  within  the  commonwealth; 
or   (b)    if  his  service  is  performed  both  within  and  without 
the  commonwealth,  but  in  the  performance  of  his  service 
he  regularly  commences  his  activities  at,  and  returns  to, 
a  place  within  the  commonwealth." 
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Based  on  the  foregoing,   it  is  ruled  that  your  client  must 
collect  both  sales  and  use  taxes  due  the  Commonwealth. 

(11)  You  inquire  whether  your  clients  must  pay 
Massachusetts  sales  and  use  taxes  in  cases  in 
which  their  customers  refuse  to  reimburse  them 
for  such  taxes. 

Chapter  64H,   Section  2  requires  vendors  to  pay  over 
sales  tax  to  the  Commissioner  at  the  time  provided  for  filing 
returns.     Chapter  64H,   Section  1(14) (b)    (ii)   provides  that 
any  amount  for  which  credit  is  given  to  the  purchasers  by 
the  vendor  is  included  in  the  sales  price. 

Chapter  64H,   Section  3  requires  each  vendor  to  add  to 
the  sales  price  and  collect  from  the  purchaser  the  full  amount 
of  the  sales  tax.     It  further  provides  that  such  tax  shall 
be  a  debt  from  the  purchaser  to  the  vendor  when  so  added, 
recoverable  at  law  in  the  same  manner  as  other  debts;  Chapter  641, 
Section  4  sets  forth  like  provisions  with  respect  to  the  use  tax. 

Thus,  your  clients'    liability  arises  at  the  time  of  sale, 
whether  or  not  the  purchasers  ever  pay  the  sales  price  or 
reimburse  your  clients  for  the  tax. 

(12)  You  inquire  whether  rentals  are  taxed  in  Massachusetts 
under  the  sales  or  the  use  tax. 

As  noted  above,  Massachusetts  sales  tax  applies  to  rentals 
as  well  as  sales  of  tangible  personal  property,  and  Massachusetts 
use  tax  applies  to  storage,   use  or  other  consumption  in 
Massachusetts  of  tangible  personal  property  rented  as  well  as 
sold  for  storage,  use  or  other  consumption  within  Massachusetts. 

Since,  under  Chapter  641,   Section  4,   a  vendor  engaged 
in  business  in  Massachusetts  must  collect  and  pay  over  use 
taxes  to  the  Commissioner,   just  as  he  must  collect  and  pay 
over  sales  taxes  under  Chapter  64H,   Sections  2  and  3,  the 
obligations  of  your  clients  engaged  in  business  in  Massachusetts 
with  respect  to  rentals  of  equipment  in  Massachusetts  are  the 
same  under  the  use  tax  as  under  the  sales  tax. 
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(13)   Finally,  you  inquire  whether  your  out-of-state 
clients  are  subject  to  or  required  to  collect 
local  sales  tax  in  the  same  manner  as  state 
sales  tax,   and  whether  Massachusetts  law  precludes 
imposition  of  local  sales  and  use  taxes. 

The  Massachusetts  sales  and  use  taxes  are  five  percent 
taxes  imposed  at  the  state  level;   there  is  no  authority  for 
imposition  of  a  local  sales  or  use  tax  by  any  political 
subdivision  of  Massachusetts. 


Very^  truly  yo,urs. 


L.  Joyce  Hampers, 
Commissioner  of  Revenue 


LJH/JXD/jmcd 
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L.  Joyce  Hampers 
Commissioner 
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May  5,  1980 


(the  "Company")   produces,   sells  and 
services  industrial  automation  equipment  and  related 
computer  software.     In  connection  with  its  sales,  the 
Company  offers  customers  three  optional  contracts--a 
standard  maintenance  agreement,   a     full-service  maintenance 
agreement  and  a  consulting  agreement.     Customers  are  not 
obligated  to  sign  any  of  the  three  contracts. 

Under  the  maintenance  contracts,   charges  are  based 
on  a  percentage  of  the  list  price  of  equipment  installed, 
with  certain  modifications.     Under  short-term  consulting 
contracts,   charges  are  based  on  hourly  rates  plus  the 
cost  of  transportation  and  lodging  for  the  Company's 
employees;  under  long-term  consulting  contracts,  a  fixed 
charge  applies.     Billing  under  all  three  contracts  is  on 
a  monthly  basis. 

You  inquire  whether  charges  under  the  optional  main- 
tenance and  consulting  contracts  are  subject  to  sales  tax. 
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Massachusetts  General  Laws  Chapter  64H,  Section  1(13) 
(c)   provides  that,   for  purposes  of  the  sales  tax,  "sale 
at  retail"  does  not  include  "professional...  or  personal 
service  transactions  which  involve  no  sale  or  which 
involve  sales  as  inconsequential  elements  for  which  no 
separate  charges  are  made."     On  the  other  hand,  Chapter  64H, 
Section   (1) (14) (b) (i)   declares  that  any  amount  paid  for  any 
services  that  are  a  part  of  the  sale  of  tangible  personal 
property  are  included  in  the  "sales  price"  of  the  property 
to  which  tax  applies. 

Based  on  the  foregoing,   it  is  ruled  that  charges  under 
the  optional  maintenance  and  consulting  contracts  are  not 
subject  to  tax.     However,  if  the  Company  purchases  parts, 
materials  or  other  tangible  personal  property  for  use 
under  the  contracts,   it  must  pay  a  tax  upon  such  purchases. 
Moreover,  it  must  collect  the  sales  tax  on  any  tangible 
personal  property  which  the  maintenance  and  consultation 
contracts  do  not  include  and  for  which  it  makes  a  separate 
charge.     This  is  true  even  if  the  Company  pays  the  sales 
tax  when  it  purchases  the  property;   in  this  case,   it  may 
deduct  the  cost  of  the  property  to  it  from  gross  sales 
as  an  adjustment  on  its  next  sales  tax  return. 


Commissioner  of  Revenue 

LJH/JXD/jmcd 
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You  inquire  whether  sales  of  adapters  enabling 
hearing-impaired  viewers  to  read  captions  on  television 
programs  are  exempt  from  tax.     The  adapters  must  be 
attached  directly  to  a  television  set;  the  shipping 
weight  of  one  adapter  is  12  pounds  8  ounces. 

Massachusetts  General  Laws  Chapter  64H,  Section  6(1) 
exempts  from  tax  sales  of  certain  items  having  medical 
uses/   including  "hearing  aids  and  other  equipment  worn 
as  a  correction  or  substitute  for  any  functioning  portion 
of  the  body." 

Based  on  the  foregoing,   it  is  ruled  that  sales  of  the 
television  caption  adapters  are  subject  to  tax. 


ours , 


L.   Joyce  Hampers, 
Commissioner  of  Revenue 
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L.  -Joyce  Hampers 
Commissioner 
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You  inquire  whether  discounts  allowed  for  early  payment 
(as,  for  example,   2  percent  discounts  for  payment  within  10 
days)   are  part  of  the  sales  price  of  property  subject  to 
Massachusetts  sales  tax. 

Massachusetts  General  Laws  Chapter  64H,  Section  1(14) 
defines  "sales  price"  as  "the  total  amount  paid  by  a  purchaser 
to  a  vendor  as  consideration  for  a  retail  sale..."     Section  1(14) 
(c) (i)   of  that  Chapter  provides  that,   in  determining  the  sales 
price,   "cash  discounts  allowed  and  taken  on  sales"  shall  be 
excluded.     Discounts  for  early  payment  are  not  considered 
"cash  discounts  on  sales"  for  purposes  of  Section  1(14) (c) (i) . 
At  the  time  of  sale  it  is  not  clear  whether  such  discounts  will 
be  taken  by  the  purchaser. 

Based  on  the  foregoing,  it  is  ruled  that  discounts  for 
early  payment  may  not  be  excluded  in  determining  the  sales 
price  subject  to  Massachusetts  tax. 


L.   Joyce  Hampers, 
Commissioner  of  Revenue 


LJH/JXD/jmcd 
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You  request  a  ruling  on  behalf  of  your  truck  leasing 
company  with  respect  to  the  retention  of  fuel  tax  records 
on  microfilm  for  Massachusetts  tax  purposes. 

The  large  volume  of  fuel  records  maintained  by  your 
leasing  company  for  audit  purposes  has  resulted  in  a 
storage  problem.     The  company  is  considering  microfilming 
original  trip  mileage  reports,   fuel  tickets  and  computer 
print-out  summaries  for  each  customer's  fleet  and  destroying 
the  original  records. 

Micrographic  reproductions  of  general  books  of  account 
and  micrographic  reproductions  of  supporting  records  of  detail 
are  suitable  records  for  determining  Massachusetts  tax  liability 
if  they  meet  the  following  requirem.ents : 

1.  the  micrographic  materials  conform  to  the  technical 
standards  set  forth  in  Federal  Revenue  Procedure  77-29 

or  any  subsequent  revenue  procedure  or  regulation  replacing 
77-29; 

2.  the  micrographic  materials  are  indexed,  cross-referenced 
and  labelled  to  show  beginning     and  ending  numbers  or 
beginning  and  ending  alphabetical  listing  of  the  documents 
included,   and  are  systematically  filed; 
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3.  posting  references  appear  on  each  invoice,  and 
credit  memoranda  carry  references  to  the  documents 
evidencing  the  original  transaction; 

4.  copies  will  be  provided  of  any  microfilmed  records 
which  this  Department  requires  for  verifying  tax  liability; 

5.  appropriate  facilities  are  provided  for  preserving 
and  inspecting  the  micrographic  records; 

6.  adequate  projectors  for  viewing  and  copying  the 
records  are  provided;  and 

7.  the  micrographic  materials  are  readily  available 

for  inspection  by  the  Commissioner  at  any  reasonable  time. 

The  Rulings  and  Regulations  Bureau  of  the  Massachusetts 
Department  of  Revenue  is  in  the  process  of  writing  a  record 
retention  regulation  which  includes  a  section  on  the  retention 
of  records  on  microfilm.     A  copy  of  the  final  regulation  will 
be  mailed  to  you. 


.Very  truly  yours, 


L.  Joyce  Hampers,  ^ 
Commissioner  of  Revenue 
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Your  client  is  the  grantor,   sole  trustee  and  life 
beneficiary  of  a  trust;   he  has  the  power  to  amend,  terminate 
or  revoke  the  trust  at  will.     You  inquire  as  to  the  income 
tax  liability  and  filing  requirements  of  the  trust. 

Massachusetts  General  Laws  Chapter  62, Section  10 (e) 
states  that  if  the  Grantor  is  treated  as  the  owner  of  any 
portion  of  a  trust  under  Sections  671  to  678  of  the  Internal 
Revenue  Code,   income  and  losses  of  the  trust  are  taxed  to 
the  grantor  and  are  not  taken  into  account  in  calculating  the 
taxable  income  of  the  trust. 

Yovr  client  must  report  the  income,  deductions  and 
credits  of  ths  trust  on  Schedule  E  of  his  individual  income 
tax  return   (Form  1).     If  the  trust's  Massachusetts  gross 
income  is  greater  than  $100,  he  must  also  file  a  Fiduciary 
Income  Tax  Return  Form  2  and  designate  it  "  Information 
Return;"   all  items  on  the  Form  2  must  be  completed  except 
the  computation  of  tax  section.     In  addition,   a  copy  of 
Schedule  MK-1  indicating  the  income,  deductions  and  credits 
of  the  Trust,  must  be  attached  to  the  front  of  Form  2  and 
to  page  2  of  Form  1,  of  his  individual  income  tax  return. 

I  am  enclosing  a  copy  of  schedule  MK-1  for  your  assistance. 


Very  truly  yours, 


"L.  Joyce  Hampers,  \y 
Commissioner  of  Revenue 
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You  inquire  whether  an  owner-operator  of  a  motor  vehicle 
who  leases  the  vehicle  to  a  company  authorized  by  the 
Interstate  Commerce  C'^^omission  as  an  interstate  carrier  under 
a  designated  docket  number  or  certificate,  must  himself  be 
an  authorized  ICC  carrier  for  the  sale  and  use  of  the  motor 
vehicle  to  be  exempt  from  Massachusetts  tax, 

Massachusetts  General  Laws  Chapter  64H,  Section  6(a) 
exempts  from  sales  and  use  tax  sales  which  the  Commonwealth 
is  prohibited  from  taxing  under  the  Constitution  or  laws  of 
the  United  States. 

Massachusetts  Department  of  Revenue  Sales  and  Use  Tax 
Regulation  64H.02  provides  that  the  sale  and  use  of  a  motor 
vehicle  in  interstate  commerce  shall  be  exempt  from  the 
use  tax  if: 

1.  The  motor  vehicle  has  been  authorized  by  the  ICC  as 
an  interstate  carrier  under  a  designated  docket  number 
or  certificate; 

2.  Delivery  and  possession  of  the  motor  vehicle  was 
taken  by  the  purchaser  outside  of  Massachusetts;  and 

3.  The  motor  vehicle  entered  Massachusetts  for  the  first 
time  with  a  load  of  passengers  or  freight  in  interstate 
commerce. 
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It  further  provides  that  to  substantiate  a  claim  for  this 
exemption  a  purchaser  must  submit  proof  in  writing  to  the 
Commissioner  that  all  three  requirements  have  been  met. 

Based  on  the  foregoing,   it  is  ruled  that  the  sale  or  use 
of  a  motor  vehicle  sold  to  an  owner-operator  who  himself  has 
not  been  authorized  by  the  ICC  as  an  interstate  carrier 
under  a  designated  docket  number  or  certificate  is  subject 
to  tax. 


tr.  Joyce  Hampers  ,  ^ 
Commissioner  of  Revenue 
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(the  "Company")   is  engaged 
in  typesetting  and  the  preparation  of  mechanicals. 
(A  "mechanical"  is  a  camera-ready  pasteup  that  may 
include  text,  photos  and  other  materials,   all  on  one 
piece  of  artboard.)     The  mechanicals  are   (1)    sold  to 
printers  for  use  in  preparing  work  for  their  customers ; 
(2)   sold  to  others  who  themselves  present  them  to 
printers;  or   (3)   used  by  the  Company  in  the  preparation  of 
catalogs,  brochures  and  forms.     The  Company  does  no  actual 
printing;  the  catalogs,  brochures  and  forms  are  printed 
by     others  prior  to  sale  by  the  Company. 

You  inquire  whether  the  Company  must  pay  Massachusetts 
sales  or  use  taxes  on  its  purchase  or  use  in  Massachusetts 
of  a  phototypesetting  machine  used  in  making  mechanicals. 

Under  Massachusetts  General  Laws,  Chapter  64H,  Section 
6(s)   and  Chapter  641,  Section  7(b),  machinery  used  directly 
and  exclusively  in  an  industrial  plant  in  the  actual 
manufacture,  conversion  or  processing  of  tangible  personal 
property  to  be  sold  is  exempt  from  the  sales  and  use  taxes. 
Machinery  is  deemed  to  qualify  for  this  exemption  only 
where  it  is  used  solely  during  a  manufacturing,  conversion 
or  processing  operation  to  effect  a  direct  and  immediate 
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the  Appellate  Tax  Board  ruled  that  the  exemption  is  not  so 
restricted.     However,  the  Department  has  appealed  this 
decision,   and  will  continue  to  interpret  the  exemption  as 
applying  only  to  meals  served  to  patients  unless  the  Supreme 
Judicial  Court  rules  otherwise. 

Based  on  the  foregoing,  it  is  ruled  that  sales  of  meals 
in  the  hospital's  cafeteria  are  subject  to  tax. 


Very  truly  yours. 


L.  Joyce  Hampers,  t/ 
Commissioner  of  Revenue 


LJH/JXD/jmcd 
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L.  Joyce  Hampers 


CCM  M  IS  S  ION  ER  V 

May  12,  1980 


02204 


You  request  a  ruling  on  the  application  of  the  sales 
tax  on  meals  to  meals  served  in  the  cafeteria  of 
City  Hospital,   a  major  affiliated  teaching  hospital  of 
The  Medical  School.  The 

cafeteria  provides  meals  only  for  paid  staff  and  for  students. 
The  students  are  enrolled  in  The 

Medical  School,  City  Hospital  School  of  Nursing, 

LPN  and  aide  programs  conducted  by  trade  schools,  and 
medical  and  laboratory  technician  programs  conducted  by 
various  local  schools  and  colleges. 

Massachusetts  General  Laws  Chapter  64H,  Section  6 (cc) 
exempts  from  tax  sales  of  "j^nrjeals  prepared  by  employees 
thereof  and  served  in  any  hospital...   and  meals  furnished  to 
students  by  an  educational  institution  which  normally  maintains 
a  regular  faculty  and  curriculum  and  normally  has  a  regularly 
enrolled  body  of  pupils  or  students  in  attendance  at  the 
place  where  its  educational  activities  are  regularly  carried 
on ... " 

It  is  the  position  of  the  Department  of  Revenue  that  the 
exemption  for  "meals  prepared  by  employees  thereof  and 
served  in  any  hospital"  applies  only  to  meals  served  to 
hospital  patients.     In  New  England  Medical  Center  Hospital  v. 
State  Tax  Commission   (Docket  Nos.   86311,   86379,  December  28,  1979) , 
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physical  change  upon  tangible  personal  property  to  be  sold, 
or  used  in  certain  other  operations  not  here  relevant. 
Machinery  otherwise  used  is  not  exempt  even  if  its  operation, 
function  or  purpose  is  an  integral  or  essential  part  of 
a  continuous  production  flow  or  manufacturing  process. 

Based  on  the  foregoing,   it  is  ruled  that  the  purchase 
or  use  in  Massachusetts  of  the  phototypesetting  machine 
is  subject  to  tax,   since  it  is  not  used  solely  to  effect 
a  direct  and  immediate  physical  change  upon  tangible 
personal  property  to  be  sold. 


L.  Joyce  Hampers,^ 
Commissioner  of  Revenue 


LJH/JXD/jmcd 
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L.  Joyce  Hampers 
Commissioner 


May  16,  1980 


You  inquire  whether  your  client,  a  New  Jersey 
corporation,  must  collect  Massachusetts  sales  and  use 
taxes.     Among  your  client's  activities  is  the  leasing 
of  equipment  to  businesses  in  Massachusetts  for  use 
in  Massachusetts. 

Massachusetts  General  Laws  Chapter  64H,   Section  7 
requires  every  person  doing  business  in  Massachusetts  as 
a  vendor  to  register  with  the  Department  of  Revenue.  Chapter 
6  4H,  Sections  2  and  3  impose  on  vendors  the  obligation  to 
collect  and  pay  over  to  the  Commissioner  a  tax  on  sales 
at  retail  in  Massachusetts. 

Chapter  641,   Section  4  requires  vendors  engaged  in 
business  in  Massachusetts  to  collect  the  use  tax  on  storage, 
use  or  other  consumption     in  Massachusetts  of  property  sold  for 
storage,  use  or  other  consumption  in  Massachusetts. 

Under  Chapter  64H,  Section  1(5)   and  Chapter  641,  Section 
1(1),   "engaged  in  business  in  the  commonwealth"  is  defined 
for  purposes  of  the  sales  and  use  taxes  as  including  "having 
a  business  location  in  the  commonwealth,"  and  a  person  who 
regularly  leases  out  tangible  personal  property  for  use 
in  Massachusetts  is  considered  to  have  a  business  location 
in    the  Commonwealth. 
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Based  on  the  foregoing,   it  is  ruled  that  your  client 
must  collect  and  pay  over  Massachusetts  sales  and  use  taxes 
on  tangible  personal  property  sold  in  Massachusetts  or 
sold  out  of  state  for  storage,  use  or  other  consumption 
in  Massachusetts. 

No  opinion  is  expressed  on  the  question  whether  activities 
of  your  client  other  than  the  leasing  of  equipment  in 
Massachusetts  constitute  engaging  in  business  in  Massachusetts 
for  sales  and  use  tax  purposes,  because  your  request  for 
a  ruling  does  not  supply  all  the  information  necessary  to 
decide  that  question. 


Commissioner  of  Revenue 


LJH/JXD/jmcd 
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JoicE  Hampers 
Commissioner 


^wttMUc^  «5^<^^   ^oUan  C2204 
May  20,  1980 


You  ask  whether  gain  resulting  from  the  liquidation 
of  a  Massachusetts  realty    trust  with  transferable 
shares  of  beneficial  interest   Ca  "corporate  trust"  as 
defined  in  Massachusetts  General  Laws  Chapter  62,  Section  1) , 
is  taxable  to  the  trust,  to  the  shareholder,  or  to  both. 

Under  the  proposed  plan  of  liquidation,  the  real  estate 
and  any  other  assets  owned  by  the  trust  will  be  distributed 
to  the  sole  shareholder. 

A  Massachusetts  corporate  trust  is  subject  to  taxation 
under  Chapter  62  of  the  Massachusetts  General  Laws.  Under 
the  federal  Internal  Revenue  Code,  the  trust  is  an 
association  taxable  as  a  corporation. 

For  purposes  of  taxation  of  the  shareholder,  the 
liquidation  will  be  governed  by  Section  331  of  the  Internal 
Revenue  Code,  which  states  that  amounts  distributed  in 
complete  liquidation  are  considered  as  received  in  full 
payment  for  the  trust's  assets. 
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Based  on  the  foregoing  it  is  ruled  that: 

1.  The  distribution  of  the  assets  of  a 
Massachusetts  corporate  trust  in  complete  liquidation 
of  the  trust,  will  not  result  in  the  recognition  of 
gain  or  loss  to  the  trust  for  Massachusetts  income  tax 
purposes . 

2.  The  shareholder  will  realize  gain  or  loss 
upon  receipt  of  property  distributed  to  him  in 
liquidation  of  the  trust. 

3.  The  shareholder's  gain  or  loss  will  be  measured 
by  the  difference  between  the  fair  market  value  of  the 
property  received  and  the  shareholder's  basis  in  the 
shares . 


Commissioner  of  Revenue 

LJH/RSF/jmcd 
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Joyce  Hampers 
Commissioner 


May  20,  1980 


You  inquire  as  to  the  Massachusetts  income  tax 
consequences  of  a  change  of  the 

("Trust")/  a  Massachusetts  corporate  trust,  into  a 
nominee  trust. 

The  Trust  was  organized  on  July  15,   1964  as  a 
Massachusetts  business  trust  with  transferable  shares 
for  the  purpose  of  buying,  selling,   leasing  or  other- 
wise dealing  with  real  estate.     In  November  1979,   97%  of 
the  shares  of  the  Trust  were  acquired  by  one  individual. 
The  remaining  shares  are  held  by  two  individuals. 

Under  the  proposed  plan,  the  Trust  will  be  converted 
into  a  nominee  trust  by  amending  the  trust  agreement.  The 
trustees  of  the  nominee  trust  will  hold  title  to  the 
property  for  the  sole  benefit  of  the  beneficiaries.  The 
trustees  of  the  Trust  will  continue  as  the  trustees  of 
the  nominee  trust. 

Under  the  Internal  Revenue  Code,  the  Trust  is  an 
association  taxable  as  a  corporation.     For  Massachusetts 
income  tax  purposes,  the  Trust  is  a  corporate  trust  subject 
to  taxation  under  Massachusetts  General  Laws  Chapter  62, 
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It  is  the  opinion  of  Counsel  for  the  Trust  that 
(1)   the  proposed  transaction  would  be  treated  as  a 
liquidation  under  Section  336  of  the  Internal  Revenue 
Code  and  that  no  gain  or  loss  would  be  recognized  to 
the  Trust,   and  (2)   that  the  Trust  shareholders  would 
realize  gain  or  loss  under  Section  331  of  the  Code. 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  The  change  of  the  Trust,  a 
Massachusetts  corporate  trust,   into  a  nominee  trust, 
by  modifying  the  trust  agreement,  will  not  result  in 
the  recognition  of  gain  or  loss  to  the  Trust  under 
Massachusetts  General  Laws  Chapter  62. 

2.  The  shareholders  of  the  ^_  Trust  will 
realize  gain  or  loss  upon  the  change  of  the  Trust  into 

a  nominee  trust. 


Commissioner  of  Revenue 

LJH/RSF/jmcd 
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Commissioner 
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May  19,  1980 


You  request  a  ruling  concerning  the  Massachusetts 
income  tax  status  of  deferred  compensation  of  em.ployees 
participating  in  the  Deferred  Compensation  Plan  ("Plan") 
of  the  City  of  ("City"). 

The  Plan  was  organized  pursuant  to  Massachusetts 
General  Laws  Chapter  44,   Section  67.     This  section 
authorizes  the  treasurer  of  any  Massachusetts  city  or  town 
to  contract  with  an  employee  to  defer  payment  of  a  portion 
of  the  employee's  income;   the  deferred  portion  may  be 
invested  in  a  life  insurance  or  annuity  contract,  mutual 
fund  or  a  bank  investment  trust. 

Under  Section  457  of  the  Internal  Revenue  Code 
compensation  deferred  under  an  eligible  state  deferred 
compensation  plan  is  includible  in  an  employee's  federal 
gross  income  only  in  the  taxable  year  in  which  such  compens 
tion  is  paid  to  the  employee.     An  eligible  state  deferred 
compensation  plan  may  be  established  and  maintained  by  a 
state,  by  any  political  subdivision  of  a  state,  or  by 
their  respective  agencies. 
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In  order  for  compensation  to  be  deferred  under 
Section  457,   the  plan  must:    (1)   be  composed  only  of 
individuals  who  perform  service  for  the  employer;  (2) 
provide  that  the  maximum  that  may  be  deferred  under 
the  plan  for  the  taxable  year  not  exceed  the  lesser 
of  $7500  or  33  1/3%  of  the  participant's  includible 
compensation   (except  higher  ceilings  may  also  be  provided 
to  employees  within  three  years  of  normal  retirement 
age) ;    (3)   provide  that  compensation  may  be  deferred  for 
any  calendar  month  only  if  an  agreement  providing  for 
deferral  has  been  entered  into  before  the  beginning  of 
that  calendar  month;    (4)   not  provide     that  amounts 
payable  under  the  plan  will  be  available  to  participants 
or  other  beneficiaries  earlier  than  when  the  participant 
is  separated  from  service  with  the  employer  or  is 
faced  with  an  unforeseeable  emergency;   and   (5)  provide 
that  all  amounts  of  compensation  deferred  under  the  plan, 
all  property  and  rights  purchased  with  such  amounts  and 
all  income  attributable  to  such  amounts,  property 
or  rights  remain  solely  the  property  and  rights 
of  the  employer  until  made  available  to  the  participant 
or  other  beneficiary. 

The  requirements  of  your  Plan  appear  to  be  consistent 
with  those  in  Section  457.     The  terms  of  the  Plan  are  as 
follows:    (1)   any  employee,  designated  as  eligible,  who 
executes  a  Participation  Agreement  may  participate;    (2)  at 
the  time  of  entering  into  the  agreement  to  defer  compensa- 
tion, a  participant  must  agree  to  defer  an  amount  for 
each  taxable  year  which  is  no  greater  than  the  federally 
established  ceiling;    (3)    a  participant  may  only  modify 
the  agreement  to  change  the  amount  deferred  with  respect 
to  compensation  to  be  earned  in  a  subsequent  calendar  month; 
(4)   a  participant  may  revoke  his  agreement  by  notifying 
the  administrative  committee  in  writing  at  least  30  days 
prior  to  the  effective  date  of  the  termination;  amounts 
which  have  been  deferred  are  not  available  to  such  participant 
earlier  than  when  he  has  ceased  employment  with  the  City,  or 
is  faced  with  an  unforeseen  emergency.     (5)   a  participant 
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who  retires  or  otherwise  terminates  his  employment  shall 
receive  a  fixed  monthly  payment  determined  pursuant  to 
the  Participation  Agreement;    (6)   the  designated  beneficiary 
of  a  participant  who  dies  after  retirement  shall  be 
entitled  to  receive  the  balance  remaining  of  such  payments; 
(7)   in  the  case  of  a  financial  emergency,   a  participant 
may  apply  for  a  withdrawal  of  amounts  under  the  Plan  prior 
to  retirement.      'Financial  Emergency'   for  purposes  of  the 
Plan  is  limited  to  unexpected  and  unreimbursed  major 
expenses  resulting  from  illness  or  death  of  a  member  of 
the  participant's  family  and  other  events  which  would 
result  in  great  hardship  to  the  employee  if  withdrawal 
were  not  allowed;    (8)   neither  the  participant  nor  his 
beneficiary  may  in  any  way  convey  the  right  to  receive  any 
payments;    (9)   all  amounts  deferred  under  the  Plan,  all 
property  and  rights  purchased  by  the  City  with  such 
amounts  and  all  income  attributable  to  such  amounts,  property 
or  rights  shall  remain  solely  the  property  of  the  City. 

Massachusetts  General  Laws  Chapter  62,  Section  2(a) 
defines  Massachusetts  gross  income  as  federal  gross  income 
with  modifications  not  here  relevant.     Income  is  subject 
to  Massachusetts  income  tax  withholding  if  it  is  taxable 
under  Massachusetts  personal  income  tax  law  and  if  it 
constitutes  wages  for  federal  withholding  purposes. 
(Massachusetts  General  Laws  Chapter  62B,  Section  1). 

Based  on  the  foregoing  it  is  ruled  that: 

1.  Amounts  deferred  under  the  City 
Deferred  Compensation  Plan  are  not  taxable  under 
Massachusetts  personal  income  tax  laws  in  the 
year  deferred,  to  the  extent  that  such  amounts  are 
not  taxable  for  federal  income  tax  purposes. 
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2.  Amounts  deferred  by  participants  in  the  City 

Deferred  Compensation  Plan  are  not 
subject  to  withholding  of  Massachusetts  income  taxes 
at  the  time  such  amounts  are  deferred  and  are  not 
included  on  the  Form  W-2   (Wages  and  Tax  Statement) 
as  wages  or  other  compensation  until  the  year  in 
which  the  funds  are  made  available  to  the  employees. 

3.  Amounts  deferred  by  participants  in  the  City 

Deferred  Compensation  Plan  are  includible 
in  Massachusetts  gross  income  and  are  subject  to 
withholding  of  Massachusetts  income  taxes  during 
the  taxable  year  in  which  such  amounts  are  paid 
or  otherwise  made  available  to  such  employees, 
their  beneficiaries  or  esta*^es  through  retirement, 
separation  from  service,  death  or  unusual  hardship. 


L.  Joyce  Hampers, 
Commissioner  of  Revenue 


I 
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Commissioner 
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May  22,  1980 


Your  client,  (the  "CoTDoration") 

purchases  computer  equipment  from 

,   a  registered  Massachusetts  vendor  (the 
"Manufacturer").     The  Corporation  is  not  organized  in 
Massachusetts  or  registered  as  a  Massachusetts  vendor. 
The  Corporation  sells  the  equipment  to 

(the  "Partnership")   a  limited  partnership  of  which  the 
Corporation  is  a  general  partner,  and  the  Partnership 
leases  the  equipment  to  a  major  corporation  with  operations 
in  Massachusetts   (the  "Lessee") .     The  Manufacturer  delivers 
the  equipment  directly  to  the  Lessee's  office  in  Massachusetts 
for  use  in  Massachusetts.     Neither  the  Corporation  nor  the 
Partnership  has  employees  or  offices     in  Massachusetts. 

You  inquire  whether  the  Manufacturer  must  collect  the 
Massachusetts  sales  tax  on  its  sale  to  the  Corporation, 
and  whether  the  Corporation  must  register  as  a  Massachusetts 
vendor. 

Massachusetts  General  Laws  Chapter  64H,  Section  7 
requires  every  person  doing  business  in  Massachusetts  as 
a  vendor  to  register  with  the  Department  of  Revenue.  Chapter 
64H,  Section  8  states: 
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"It  shall  be  presumed  that  all  gross  receipts  of 
a  vendor  from  the  sale  of  tangible  personal  property 
are  from  sales  subject  to  tax  until  the  contrary 
is  established.     The  burden  of  proving  that  a  sale 
of  tangible  personal  property  by  any  vendor  is  not 
a  sale  at  retail  shall  be  upon  such  vendor  unless 
he  takes  from  the  purchaser  a  certificate  to  the 
effect  that  the  property  is  purchased  for  resale." 

Section  8  further  provides  that  the  certificate  shall 
relieve  the  vendor  from  the  burden  of  proof  only  if 
taken  in  good  faith  from  a  registered  vendor. 

Section  1    (13)    of  Chapter  64H  provides: 

"The  delivery  in  the  commonwealth  of  tangible 
personal  property  by  an  owner  or  former  owner 
thereof,  or  by  a  factor,  or  agent  of  such  owner, 
former  owner  or  factor,  if  the  delivery  is  to  a 
consumer  or  to  a  person  for  redelivery  to  a 
consumer,  pursuant  to  a  rotail  sale  made  by  a 
retailer  not  engaged  in  business  in  the  commonwealth, 
is  a  retail  sale  in  the  commonwealth  by  the  person 
making  the  delivery.     He  shall  include  the  retail 
selling  price  of  the  property  in  his  gross  receipts." 

Under  Chapter  64H,  Section  1(5),   "engaged  in  business 
in  the  commonwealth"  includes  "having  a  business  location 
in  the  commonwealth,"  and  a  person  who  regularly  leases 
out  tangible  personal  property  for  use  in  Massachusetts 
is  considered  to  have  a  business  location  in  the  Commonwealth. 

Based  on  the  foregoing,   it  is  ruled  that: 

(1)    If  the  Partnership  regularly  leases  out  computer 
equipment  or  other  tangible  personal  property  for  use 
in  Massachusetts,   it  must  register  as  a  Massachusetts  vendor 
and  collect  the  Massachusetts  sales  tax  from  the  Lessee 
as  each  payment  comes  due;  moreover,  unless  the  Corporation 
registers  as  a  Massachusetts  vendor  and  furnishes  a  resale 
certificate  to  the  Manufacturer,  the  sale  by  the  Manufacturer 
to  the  Corporation  is  taxable. 
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(2)   If  the  Partnership  does  not  regularly  lease 
out  tangible  personal  property  for  use  in  Massachusetts, 
the  Manufacturer  must  include  the  selling  price  of  the 
equipment  in  its  Massachusetts  gross  receipts. 


Commissioner  of  Revenue 

LJH/JXD/jmcd 
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CoMfilSSIONER 
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May  23,  1980 


You  ask,  whether  personnel  hired  by 
("Company"),   a  nursing  personnel  agency,  are 
employees  or  independent  contractors  of  the  Company. 

The  Company  is  a  national  nursing  service  which 
provides  skilled  and  semi-skilled  nursing  personnel, 
on  temporary  assignment,   to  health  care  facilities. 
The  Company  assigns  work,   supervises,  and  pays  the 
salaries  of  its  personnel.     The  Company  also  pays 
unemployment  and  workmen's  compensation  premiums,  and 
provides  insurance  and  other  benefits. 

Section  1  of  Chapter  62B  of  the  Massachusetts 
General  Laws  adopts  the  definition  of  "employee"  in 
Section  3401(c)   of  the  Internal  Revenue  Code. 

Treasury  Regulation  31 . 3401 (c) -1 (b) ,  which  interprets 
Section  3401,   sets  forth  general  rules  for  distinguishing 
between  an  employee  and  an  independent  contractor.  Generally 
the  relationship  of  employer  and  employee  exists  when  the 
person  for  whom  services  are  performed  has  the  right  to 
control  and  direct  the  individual  who  performs  the 
services  both  as  to  the  result  to  be  accomplished  by  the 
work  and  as  to  the  details  and  means  by  which  that  result 
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is  accomplished.     The  employer  doec  not  have  to  actually 
direct  the  manner  in  which  the  services  are  performed 
so  long  as  he  has  a  right  to  do  so.     The  right  to  discharge 
is  also  an  important  factor  indicating  that  the  person 
possessing  that  right  is  an  employer. 

Revenue  Ruling  75-101  involved  a  company  in  the 
business  of  furnishing  the  services  of  practical  nurses. 
The  company  issued  instructions  to  the  nurses,  paid  their 
salaries,  and  had  the  right  to  terminate  their  oral 
employment  contracts.     The  Internal  Revenue  Service  ruled 
that  the  practical  nurses  were  employees  for  purposes  of 
FICA,  FUTA  and  income  tax  withholding. 

Section  2  of  Chapter  62B  of  the  Massachusetts  General 
Laws  states  that  "every  employer  making  payment  to 
employees ...  of  wages  subject  to  tax... shall  deduct  and 
withhold  a  tax  upon  such  wages." 

Based  on  the  foregoing  it  is  ruled  that  personnel 
hired,  given  work  assignments,   supervised  and  paid  by 
a  nursing  service  company  which  provides  skilled  and 
semi-skilled  workers,  on  a  temporary  basis,  to  health  care 
facilities,   are  employees  of  the  company.     The  compensation 
paid  by  the  company  to  its  employees  is  subject  to 
Massachusetts  income  tax  withholding. 


L.  Joyce 
Commissi 


Hampers , 
oner  of  Revenue 


/ 
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JcYCE  Hampers 
Commissioner 


^am^r-icl^   t5^x€«^    ^oUon  C2204 
May  22,  1980 


You  ask  about  the  Massachusetts  sales  tax  treatment 
of  a  transaction  denominated  a  "lease"  of  equipment 
bv  the  terms  of  the  governing  agreement,  with 

'Corporation  or  its  subsidiary  denominated 
"Lessor."     The  leasing  agreement  provides  that: 

(1)  at  all  times  during  the  term  of  the  agreement, 
the  equipment  leased  shall  be  the  sole  and 
exclusive  property  of  the  "Lessor",  with 

the  "Lessee"  having  only  the  right  to  use  it; 

(2)  payment  of  "Total  Rent"  is  to  be  made  in 
monthly  installments; 

(3)  for  purposes  of  certain  depreciation  and 
investment  credit  provisions  of  the  Internal 
Revenue  Code  and  for  related  purposes,  the 
"Lessor"  is  not  the  "tax  owner"  of  the 
equipment ; 


(4) 


upon  default  the  "Lessor"  may  declare  all 
unpaid  amounts  of  "Total  Rent"  immediately 
due  and  payable,   and/or  repossess  the  equipment 
and 


(5)    title  to  the  equipment  shall  vest  in  the 
"Lessee"  upon  expiration  of  the  term 
of  the  agreement,   so  long  as  the  "Lessee" 
has  satisfied  all  of  its  obligations 
under  the  agreement. 

The  agreement  does  not  separately  state  any  amount 
representing  interest  or  other  financing  charges. 

You  inquire   (1)   whether  "  ..e  transaction  is  taxable 
all  at  once  at  the  time  of  sale  or  as  each  monthly 
installment  comes  due;   and   (2)   v;hether  the  portion  of 
charaes  attributable  to  interest  received  by 

Corporation  as  "Lessor"    is    subject  to  tax. 

Massachusetts  General  Laws  Chapter  64H,   Section  1  (12) 
(a)   defines  "sale"  and  "selling"  as  any  transfer  of  title 
or  possession,   or  both,   of  tangible  personal  property  for 
a  consideration,   conditional  or  otherv;ise,  including  lease 
and  rental.     Chapter  64H,   Section  1(14)   defines  "sales 
price"  as  the  total  amount  paid  by  a  purchaser  to  a  vendor 
as  consideration  for  a  retail  sale,  valued  in  money  or 
otherwise,   and  declares  that  any  amount  for  which  credit 
is  given  to  the  purchaser  by  the  vendor  must  be  included 
in  determining  the  "sales  price .  " 

Based  on  the  foregoing,   it  is  ruled  that  the  transaction 
is  a  conditional  sale  rather  than  a  true  rental  for 
Massachusetts  sales  tax  purposes.     Therefore,   a  tax  based 
on  the  total  sales  price   (that  is,   the  "Total  Rent"  under 
the  agreement)    is  due  at  the  time  of  sale.     No  deduction 
from  the  sales  price  may  be  made  for  amounts  not  separately 
stated  that  may  represent  interest  or  other  financing  charges. 


truly  yours. 


L.  Joyce  Hampers, 
Commissioner  of  Revenue 


LJH/JXD/jmcd 
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L.  Joyce  Hampers  iOO     ^OTn^^Uc/oe    t^^tge^     ^<A^n  02204 

Commissioner 


June  3,  1980 


You  request  a  ruling  regarding  the  Massachusetts 
income  tax  treatment  of  payments  made  to  police  and 
fire  personnel  who  are  absent  from  duty  due  to  an  injury 
sustained  in  the  line  of  duty.     These  payments,  which 
are  authorized  by  Massachusetts  General  Laws  Chapter  41, 
Section  lllF,  are  distributed  at  the  same  time  and  rate 
as  the  employee's  regular  compensation  and  for  all  purposes 
are  deemed  to  be  the  employee's  regular  compensation. 

Police  and  fire  personnel  of  a  city,  town,  or  fire 
or  water  district  are  not  employees  within  the  meaning 
of  the  Commonwealth's  workmen's  compensation  laws  and 
therefore  do  not  qualify  for  payments  under  the  workmen's 
compensation  laws.      (See  Massachusetts  General  Laws 
Chapter  152,   Section  69). 

Massachusetts  gross  income  is  federal  gross  income 
with  certain  modifications.      (General  Laws  Chapter  62, 
Section  2).     Unless  specifically  stated  in  Chapter  62, 
an  item  of  income  which  is  not  included  in  federal 
gross  income  for  a  taxable  year  is  not  included  in 
Massachusetts  gross  income. 

Section  104   (a) (1)   of  the  Internal  Revenue  Code  states 
that  in  general,  gross  income  does  not  include  amounts 
received  under  workmen's  compensation  acts  as  compensation 
for  personal  injuries  or  sickness.     Federal  income  tax 
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regulations  interpreting  this  section  exclude  from  gross 
income  amounts  which  are  received  by  an  employee  under 
a  workmen's  compensation  act  or  under  a  statute  in  the 
nature  of  a  workmen's  compensation  act  which  provides  for 
compensation  to  employees  for  personal  injuries  or  sickness 
incurred  in  the  course  of  employment.    (Treasury  Regulation 


Moreover,   federal  revenue  rulings  concerning  this 
issue  have  held  that  the  continuation  of  salary  to 
policemen  and  firemen,  as  compensation  for  personal  injuries 
or  sickness  incurred  in  the  course  of  employment,  is 
excluded  from  federal  gross  income. 

Income  is  subject  to  withholding  taxes  under  Chapter  62B 
if  it  is  taxable  under  Massachusetts  personal  income  tax 
law  and  if  it  constitutes  wages  for  federal  withholding 
purposes. 

Based  on  the  foregoing  it  is  ruled  that  compensation 
paid  pursuant  to  Massachusetts  General  Laws  Chapter  41, 
Section  lllF  to  police,   fire,   and  public  safety  personnel 
who  are  granted  leave  of  absence  because  of  injuries  sustained 
in  the  performance  of  their  duties,   is  not  subject  to  income 
taxation  under  Chapter  62  and  does  not  constitute  wages 
subject  to  withholding  under  Chapter  628. 


1.104-l(b) ) . 


jj,  Joyce 
Commissi 


Hampers,  ^ 
oner  of  Revenue 


LJH/RSF/jmcd 


LR  80-32 


L.  Joyce  Hampers 
Commissioner 


June  2 , 


1980 


You  request  information  concerning  the  income 
tax  consequences  to  a  retiring  employee  of  transferring 
assets  from  one  qualified  pension  plan  as  defined  in 
Section  401,   to  a  similar  qualified  pension  plan. 

The  assets  will  be  "rolled  over"  within  the  meaning 
of  Section  402    (a) (5)   or  Section  403   (a) (4)   of  the 
Internal  Revenue  Code.     With  certain  restrictions  and 
limitations,   these  Sections  permit  a  tax-free  transfer 
of  money  or  property  from  one  qualified  plan  into  another. 

Massachusetts  gross  income  is  federal  gross  income 
with  certain  modifications.      (  General  Laws  Chapter  62, 
Section  2).     Unless  specifically  stated  in  Chapter  62, 
an  item  of  income  which  is  not  included  in  federal 
gross  income  for  a  taxable  year  is  not  included  in 
Massachusetts  gross  income. 

A  retiring  employee  who  transfers  assets  from  one 
qualified  pension  plan  to  another  similarly  qualified  pension 
plan  will  not  realize  any  income  from  the  transfer  to  the 
extent  that  no  income  is  realized  from  such  transfer  for 
federal  income  tax  purposes. 
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Commissioner  of  'Revenue 
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Joyce.  Hampers 
Commissioner 


iOO    ^a/mitUJ^  t$^<«j^:   SScUcm  02204 


June  5,  1980 


You  request  a  ruling  with  respect  to  the  Massachusetts 
income  taxation  of  the  U.S.  Government  Portfolio  of  the 

Trust,  an  open-end  diversified 

investment  trust. 

The  Trust  (the" Trust")   is  a 

Massachusetts  business  trust  organized  under  the  laws  of 
Massachusetts  by  an  Agreement  and  Declaration  of  Trust 
dated  August  21,  197E.     The  Trust  has  qualified  and  intends 
to  continue  to  qualify  as  a  regulated  investment  company 
under  Section  851  of  the  Internal  Revenue  Code. 

The  Trust  consists  of  three  portfolios  which  are 
differentiated  in  terms  of  their  permitted  investments.  The 
Declaration  of  Trust  authorizes  the  Trustees  to  issue  an 
unlimited  number  of  full  and  fractional  shares  of  each  of 
the  three  portfolios.     Each  share  of  each  portfolio  represents 
an  equal  proportionate  interest  in  that  portfolio  with  each 
other  share.     Upon  liquidation  of  the  Trust,  shareholders  of 
each  portfolio  are  entitled  to  share  pro  rata  in  the  net 
assets  belonging  to  their  portfolio. 
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Each  portfolio's  net  interest  income  will  be  declared 
as  dividends  daily.     Dividends  shall  be  payable  to  shareholders 
of  record     at  the  time  of  its  declaration.  Dividends 
declared  are  accrued  throughout  the  month  and  are  distributed 
in  the  form  of  additional  full  and  fractional  shares  on  the 
first  day  of  the  following  month.     Shareholders  may  elect  to 
receive  monthly  dividends  in  cash. 

The  U.S.  Government  Portfolio  is  comprised  of  interest 
bearing  bonds  issued  or  guaranteed  as  to  principal  and 
interest  by  the  United  States  Government  or  its  agencies  or 
instrumentalities.     The  U.S.  Government  Portfolio  investments 
for  recent  months  included  Federal  Farm  Credit  notes, 
Federal  Home  Loan  Bank  notes  and  Federal  Land  Bank  notes. 

Massachusetts  General  Laws  Chapter  62,  Section  8 Cb) 
states  in  part  that  a  corporate  trust  which  is  a  regulated 
investment  company  under  Section  851  of  the  Code  is  not 
subject  to  taxation  under  Chapter  62.     Section  8(c)  of 
Chapter  6  2  provides  that  dividends  received  from  a  corporate 
trust,  which  is  not  subject  to  taxation,  are  taxable. 

Based  on  tne  foregoing  it  is  ruled  that: 

1.  The  :  T^ust  is  a  regulated 
investment  company  within  the  meaning  of  Massachusetts 
General  Laws  Chapter  62,  Section  8(b)   so  long  as  it 
qualifies  as  a  regulated  investment  company  under  Section  851 
of  the  Internal  "Revenue  Code. 

2.  The  Trust  is  not  subject  to 
taxation  under  Cnapter  6  2  while  it  qualifies  as  a  regulated 
investment  company  within  the  meaning  of  Section  8(b)  of 
Chapter  62, 

3.  While  the  Trust  is  not  subject  to  taxation  by  reason 
of  the  ruling  in  paragraph  2,  shareholders  of  the  U.S. 
Government  Portfolio  who  are  subject  to  Massachusetts 
income  taxation  under  Chapter  62    must  include  dividends 
received  from  the  Trust  in  their  Massachusetts  gross  income. 
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Commissioner  of  Revenue 


LJH/RSF/jmcd 
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Joyce  Hampers 

C«-  'aWiSSlONEW 

June  6,  1980 


In  your  letter  of  April  28,  1980,  you  inquired  about  the 
Massachusetts  income  taxation  of  interest  from  "Mini-Money 
Certificates"  offered  by  the  National  Bank. 

These  "Mini -Money  Certificates"   (MMCs)     have  a  minimum 
purchase  price  of  $3,000.00,  have  a  term  of  89  days,  and 
may  not  be  redeemed  prior  to  maturity  without  forfeiting  all 
interest.     Security  for  the  investment  is  provided  by  Treasury 
Bills  or  other  obligations  of  the  federal  government.  MMC 
purchasers  do  not  receive  the  actual  government  obligations 
securing  the  certificate.  MMCs  are  not  deposits  and  are  not 
insured  by  the  Federal  Deposit  Insurance  Corporation. 

General  Laws  Chapter  62,  Section  2  defines  Massachusetts 
gross  income  as  federal  gross  income  with  certain  modifications 
which  are  not  here  relevsmt.    Massachusetts  gross  income  is 
divided  into  Part  A  taxadale  income,  which  is  taxed  at  the  rate 
of  10%,  and  Part  B  taxable  income,  which  is  taxed  at  the  rate 
of  5%.     Part  A  income  is  composed  of  dividends,  net  capital 
gain,  and  interest  other  than  interest  on  savings  deposits 
in  banking  institutions  in  Massachusetts .     Part  B  income  is 
all  other  income  subject  to  taxation. 

Based  on  the  foregoing,  it  is  ruled  that    interest  paid  by 
National  Bank  on  its  "Mini-Money  Certificates"  is  not 
interest  from  savings  deposits.     Therefore,  the  interest  is 
Part  A  income  and  is  taxable  at  the  rate  of  10%,  plus  surcharge. 


 ^Very  truly  yours, 

ij,  Joyce  Hampers 
Commissioner  of  Revenue 


LJH/JKH/rmm 


L.  Joyce  Hampers 
Commissioner 
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June  11,  1980 


(the  "Company") 

leases  moorings  in  Harbor  to  boat  owners.  The 

moorings  consist  of  surface  flotation  attached  by  chains 
to  concrete  blocks  resting  on  the  ocean  floor.  The 
Company  has  paid  a  sales  tax  on  its  purchases  of  the  blocks, 
chains  and  other  materials  used  to  make  the  moorings. 

You  inquire  whether  the  mooring  leases  are  subject 
to  Massachusetts  sales  tax. 

Massachusetts  General  Laws  Chapter  64H,  Section  2 
imposes  a  tax  on  sales  at  retail  of  tangible  personal  property. 
Chapter  64H,  Section  1(12) (a)   provides  that  leases  and  rentals 
constitute  "sales"  for  purposes  of  the  tax. 

Sales  of  materials  which  become  ingredient  or  component 
parts  of  tangible  personal  property  to  be  sold  are  exempt 
from  tax  under  Chapter  64H,  Section  6(rl, 

Based  on  the  foregoing,  it  is  ruled  that  the  rental 
charges  to  boat  owners  are  subject  to  tax,  but  the  Company's 
purchases  of  the  blocks,  chains  and  other  materials  used  to 
make  the  moorings  are  exempt  from  tax  under  Chapter  6  4H, 
Section  6 (r) . 
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The  vendor  or  vendors  of  the  materials  used  to 
make  the  moorings  may  refund  to  you  the  tax  collected  on 
your  purchase  of  the  materials  and  apply  for  abatement  of 
the  tax,  or  you  yourself  may  apply  for  an  abatement,  acting 
under  power  of  attorney  from  the  vendor  or  vendors. 


L.  Joyce  Hampers, 
Commissioner  of  Revenue 


.J 
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L.  Joyce  Hampers 
Commissioner 


June  12,  1980 


You  request  information  on  the  method  of  reporting 
Massachusetts  Schedule  E,   Part  III  income  (partnership, 
grantor-type  trusts,   and  non-Massachusetts  estates  and 
trusts)    for  a  client  who  was  a  Massachusetts  resident 
for  a  portion  of  the  taxable  year. 

All  income,   regardless  of  its  source,   received  while 
your  client  was  a  resident  of  Massachusetts  is  taxable 
by  the  Commonwealth,   as  is  all  income  from  Massachusetts 
sources  while  your  client  was  a  non-resident.  (Massachusetts 
General  Laws  Chapter  62,   Sections  2  and  5A,  respectively). 
The  taxpayer  is  required  to  file  both  a  resident  Form  1 
for  the  period  of  his  residency  within  the  Commonwealth,  and 
a  non-resident  Form  1-NR  for  the  period  of  his  non-residency 
if,   during  that  period,   he  received  income  from  Massachusetts 
sources . 

Your  resident  Form  1  Schedule  E,  Part  III  should  show 
that  portion  of  Schedule  E  income  allocable  to  the  period 
your  client  was  a  Massachusetts  resident.     To  prorate  the 
income  accordingly,   enter  partnership  incom.e  which  is  not 
taxable  in  Massachusetts  in  line  4  and  write  "apportioned" 
on  Form  1,   line  13.     Do  the  same  for  estate  and  trust 
income  by  entering  that  portion  not  taxable  in  Massachusetts 
on  Line  11  and  writing  "apportioned"  on  Form  1,   line  13. 
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When  completing  Form  1-NR,  use  lines  4  and  11  of  Schedule  E 
tc  deduct  all  income  not  taxable  to  your  client  as  a  non- 
resident.    Please  attach  a  supporting  statement  showing 
how  Schedule  E,  Part  III  income  has  been  apportioned. 


Commissioner  of  Revenue 

LJH/DMH/jmcd 
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L.   JorcE  Hampers 

Cow  MiSSIONER 


June  19,  1980 


You  request  a  ruling  concerning  the  Massachusetts 
incor.e  tax  status  of  deferred  corr.pensation  of  er.plcyees 
pamcipar ir.g  in  the  Deferred  Ccmpensacion  Plan  ("Plan") 
of  -he  Tcvr.  of 

The  Plan  was  organized  in  1976  pursuant  to  Massachusetts 
General  Laws,   Chapter  44,   Section  67.     This  section  authorizes 
the  treasurer  of  any  Massachusetts  city  or  town  to  contract 
with  an  employee  to  defer  payrr.ent  of  a  portion  of  the 
er.ployee's  incor.e;   the  deferred  portion  may  be  invested 
in  a  life  insurance  or  annuity  contract,  mutual  fund  or  a 
tank  investment  trust. 

Section  457  of  the  Internal  Revenue  Code  now  governs 
the  taxation  cf  ccir.pensation  deferred  under  an  eligible 
state  deferred  ccr.pensat ion  plan.     Under  that  Section, 
ccmpensaticn  deferred  under  an  eligible  state  deferred 
ccr.pensaticn  plan  is  includible  in  an  employee's  federal 
gross  income  cnly  in  the  taxable  year  in  which  such 
cor.pensation  is  paid  to  the  employee.     An  eligible  state 
deferred  ccr.pensaticn  plan  may  be  established  and  m.aintained 
by  a  State,  by  any  political  subdivision  of  a  State,  or  by 
their  respective  agencies. 
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In  order  for  a  compensation  plan  to  be  eligible  under 
Section  457,  the  plan  must:    (1)   restrict  participation  to 
those  individuals  who  perform  service  for  the  employer; 
(2)  provide  that  the  maximum  that  may  be  deferred  under 
the  plan  for  the  taxable  year  not  exceed  the  lesser  of 
$7500  or  33  1/3%  of  the  participant's  includible  compensation 
(except  that  higher  ceilings  may  also  be  provided  to 
employees  within  three  years  of  normal  retirement  age; (3) 
provide  that  compensation  may  be  deferred  for  any  calendar 
month  only  if  an  agreement  providing  for  deferral  has 
been  entered  into  before  the  beginning  of  that  calendar 
month;    (4)  not  provide  that  amounts  payable  under  the 
plan  will  be  available  to  participants  or  other  beneficiaries 
earlier  than  when  the  participant  is  separated  from 
service  with  the  employer  or  is  faced  with  an  unforeseeable 
emergency;  and  (5)  provide  that  all  amounts  of  compensation 
deferred  under  the  plan,  all  property  and  rights  purchased 
with  such  amounts  and  all  income  attributable  to  such 
amounts,  property  or  rights  remain  solely  the  property  and 
rights  of  the  employer  until  made  available  to  the  participant 
or  other  beneficiary. 

Although  the  Plan  is  substantially  in  accordance  with 
Section  457,   it  lacks  a  provision  indicating  the  maximum 
amount  of  compensation  which  a  participant  may  annually 
defer.     The  Internal  Revenue  Service  allows  a  Plan  until 
January  1,  1982  to  satisfy  the  requirements  of  Section  457. 
However,  beginning  after  taxable  year  1978,  no  participant 
may  defer  more  than  the  maximum  permitted  under  the  Code. 

Massachusetts  General  Laws  Chapter  62,  Section  2(a) 
defines  Massachusetts  gross  income  as  federal  gross  income 
with  modifications  not  here  relevant.     Income  is  subject 
to  Massachusetts  income  tcoc  withholding  if  it  is  taxable 
under  Massachusetts  income  tax  law  and  if  it  constitutes 
wages  for  federal  withholding  purposes.  (Massachusetts 
General  Laws  Chapter  62B,  Section  1) . 
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Based  on  the  foregoing,   it  is  ruled  that: 

1.  Amounts  deferred  under  the  Town  of  Deferred 
Compensation  Plan  are  not  taixable  under  Massachusetts 
personal  income  tax  laws  in  the  year  deferred  to  the 
extent  that  such  amounts  are  not  taxable  for  Federal 
income  tax  purposes. 

2.  Amounts  deferred  by  participants  in  the  Plan,  so 
long  as  such  amounts  are  considered  deferred  for  Federal 
and  Massachusetts  income  tax  purposes,  are  not  subject  to 
withholding  of  Massachusetts  income  taxes  at  the  time 
such  amounts  are  deferred  and  are  not  included  in  the 
Form  W-2    (Wages  and  Tax  Statement)   as  wages  or  other 
compensation  until  the  year  in  which  the  funds  are  made 
available  to  the  employee. 

3.  Amounts  paid  out  to  participants  in  the  Plan  are 
includible  in  Massachusetts  gross  income  and  are  subject 
to  withholding  of  Massachusetts  income  taxes  during  the 
taxable  year  in  which  such  amounts  are  paid  or  otherwise 
made  available  to  such  employees,  their  beneficiaries  or 
estate  through  retirement,  separation  from  service,  death 
or  unusual  hardship. 


Commissioner  of  Revenue 

LJH/RSF/jmcd 
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.  Joyce  Hampers 
commissioneh 


June  11,  1980 


You  reauest  a  ruling  as  to  whether  a  Japanese  doctor, 
,  who  is  doing  clinical  research  at  a 
Massachusetts  hospital  is  subject  to  Massachusetts  income 
taxation  on  his  "fellowship. 

The  doctor  is  in  the  United  States  on  a  J-1  visa  as 
a  cardiology  research  fellow.     He  expects  to  remain  in 
the  United  States  for  a  total  of    two  years,  and  as  of  July  1 
his  fellowship  will  be  paid  by  Hospital. 
The  hospital  is  an  affiliate"  of  the  University  of  Massachusetts 
Medical  School  and  is  exempt  from  income  tax  under  Section 
501(c)(3)   of  the  Internal  Revenue  Code. 

Article  20,  Section  1  of  the  income  tax  treaty  with 
Japan,   in  effect  since  January  1,   1973,   states  that  a 
Japanese  citizen  who  is  in  the  United  States  to  study  or 
do  research  as  a  recipient  of  a  grant,  allowance  or  award 
from  a  governmental,  religious,  charitable,  scientific, 
literary  or  educational  organization  is  exempt  from  federal 
income  tax  on  the  grant,  allowance  or  award.     This  exemption 
applies  for  a  period  of  no  more  than  five  years. 
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Massachusetts  General  Laws  Chapter  62,  Section  2  defines 
Massachusetts  gross  income  as  federal  gross  income  with 
certain  modifications.     Unless  specifically  added  by 
Chapter  62,   an  item  of  income  which  is  not  included  in 
federal  gross  income  for  a  taxable  year  is  not  included  in 
Massachusetts  income  for  tax  purposes. 

Based  on  the  foregoing,   it  is  ruled  that  fellowship 
payments  made  by  a  Massachusetts  hospital  to  a  Japanese 
doctor  who  is  visiting  this  country  for  a  period  of  two 
years  to  do  clinical  research  are  not  taxable  under 
Massachusetts  General  Laws  Chapter  62.     Such  payments  are 
also  not  subject  to  income  tax  withholding  under  Chapter  62B. 


L.  Joyce  Hampers,  ^-^ 
Commissioner  of  Revenue 


J 
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Joyce  Hampers 
Commissioner 


June  24,  1980 


You  request  information  concerning  the  income  tax 
consequences  to  an  employee  who  has  retired  or  terminated 
employment  of  transferring  assets  from  a  qualified 
pension  plan,  as  defined  in  Section  401,  to  an  Individual 
Retirement  Account   (IPA) . 

The  qualified  pension  plan  was  funded  from  employer 
contributions.     The  employee  will  receive  a  lump  sum 
representing  his  entire  interest  in  the  qualified  pension 
plan.     These  assets  will  be  transferred  to  an  IRA  within 
60  days. 

The  assets  will  be  "rolled  over"  within  the  meaning  of 
Section  402(a)(5)   of  the  Internal  Revenue  Code.  With 
certain  restrictions  and  limitations,  this  Section  permits 
a  taxpayer  a  tax-free  transfer  of  money  or  property  from 
a  qualified  plan  into  an  IRA. 

Massachusetts  gross  income  is  federal  gross  income 
with  certain  modifications,     (General  Laws  Chapter  62, 
Section  2) .     Generally,  an  item  of  income  which  is  not 
included  in  federal  gross  income  for  a  taxable  year  is 
not  included  in  Massachusetts  gross  income. 
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An  employee  who  retires  or  terminates  service  with 
an  employer  and  transfers  assets  from  a  qualified  pension 
plan  to  an  IRA  administered  by  a  bank  or  insurance 
company  will  not  realize  any  income  from  the  transfer 
to  the  extent  that  no  income  is  realized  from  such 
transfer  for  federal  income  tax  purposes. 


Vejry  truly  yours, 


Joyce  Hampers, 


4' 


Commissioner  of  Revenue 


LJH/RSF/jmcd 
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Joyce  Hampers 
Commissioner 


iOO 


June  25,  1980 


You  request  a  ruling  on  whether  your  client, 

,    (the  "Fund")  will  be  subject 
to  the  corporate  excise  tax  in  the  Commonwealth  of 
Massachusetts  if  it  makes  the  changes  proposed  herein. 

Currentlyy  the  Fund  operates  out  of  the  Boston 
office  of  its  Sponsor,  uses 
a  Boston  address  on  its  prospectus  and  with  the  state 
and  federal  governments,  and  has  a  Boston  telephone  number. 
Two  of  its  four  officers  are  Massachusetts  residents,  as 
is  one  of  the  Fund's  five  directors.     The  former  also 
serve  as  officers  for  the  Boston  office  of  the  Fund's 
Sponsor. 

The  Fund  is  a  Maryland  corporation,  which  is  qualified 
to  do  business  in  Massachusetts  under  General  Laws  Chapter 
181,  Section  4  and  has  elected  to  be  taxed  as  a  security 
corporation  under  Massachusetts  General  Laws  Chapter  63H, 
Section  38B(b),  and  as  a  regulated  investment  company 
for  federal  purposes   (Internal  Revenue  Code  Section  851) , 
It  is  a  no-load,  diversified,  open-end  investment  company 
engaged  exclusively  in  the  buying,  selling,  and  holding 
of  "money  market"  securities.     Fund  shares  are  available 
only  through  the  offices  of  the  Sponsor. 
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The  Sponsor  is  a  Delaware  corporation  which  maintains 
its  principal  place  of  business  in  New  York  and  offices 
throughout  the  United  States,   including  Massachusetts. 
Under  contract  with  the  Fund,  the  Sponsor  acts  as  its 
administrator     and  distributor. 

a  New  York  corporation,  provides 
investment  advice  to  the  Fund. 

(The  "Bank"),  of  Boston,  Massachusetts, 
is  the  Fund's  custodian,  dividend  disbursing  agent  and 
transfer  agent.     The  Bank  provides  market  appraisals 
and  daily  income  statements,  keeps  the  portfolio  records 
of  the  Fund,  and  is  responsible  for  holding  the  Fund's 
securities,  nearly  all  of  which  are  kept,  under  sub- 
custodian agreements,  in  banks  outside  of  the  Commonwealth, 

Under  the  proposed  change,  the  Fund  will  relinquish 
its  office  space,  telephone  number,  property  and  employees 
in  the  Commonwealth,     Office  space  will  then  be  provided 
by  a  New  York  office  of  its  Sponsor.     All  of  its  officers, 
and  four  of  its  five  directors  will  be  non-residents  of 
the  Commonwealth.     The  Fund  will  maintain  its  present  use 
of  the  Bank  in  Massachusetts  and  the  Sponsor  will  continue 
to  act  as  the  "sole  distributor  of  Fund  shares  through  its 
offices,  including  those  in  Massachusetts. 

It  is  ruled  that  after  the  Fund  has  made  the  changes 
hereinbefore  described  and  has  terminated  its  qualification 
to  do  business  in  Massachusetts  by  filing  the  appropriate 
e^rtif  tcate  ccE  withdravral  with  the  Secretary  of  the  Common- 
wealth, it  will  no  longer  be  subject  to  the  Massachusetts 
corporate  excise. 


ry  truly  yours. 


L.  Joyce  Hampers, 
Commissioner  of  Revenue 


LJH/DMH/jmcd 
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OMMISSIONER 


iOO    ^wrwUu/^  cS*^*^   SSo^  02204 


July  1,  1980 


You  request  our  opinion  with  respect  to  the 
Massachusetts  income  tax  treatment  of  interest  income 
and  income  from  the  sale  or  exchange  of  bonds  of  the 
Massachusetts  Industrial  Finance  Agency   (MIFA) . 

The  MIFA  was  created  by  Chapter  496  of  the  Acts 
of  1978.     Section  35  of  Chapter  496  states  that  the 
provisions  of  General  Laws  Chapter  40D  shall  apply  to 
the  bonds  of  the  MIFA. 

Section  20  of  Chapter  40D  states  that:   "T^iT;^  onds 
issued  under  this  chapter,  and  any  income  therefrom, 
including  any  sale,  exchange  or  transfer  of  such  bonds, 
shall  at  all  times  be  free  from  taxation". 

Based  on  the  foregoing  it  is  ruled  that: 

(1)  Interest  on  bonds  of  the  MIFA  is  not  subject 
to  taxation  under  Chapter  6  2  of  the  General  Laws. 

(2)  Gain  or  loss  on  the  sale  or  exchange  of  bonds 
of  the  MIFA  will  not  be  recognized  for  purposes  of 
taxation  under  Chapter  62  of  the  General  Laws. 
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Technical  Information  Release  80-2    ("Income  Tax 
Treatment  of  Interest  and  Gains  on  Certain  Bonds") , 
issued  April  11,   1980,   inadvertently  listed  gain  on 
bonds  of  the  MIFA  as  "taxable".     This  will  be 
corrected  to  read  "exempt"  when  a  revision  of  this 
TIR  is  issued. 


.   Joyce  Hampers, 
Commissioner  of  Revenue 


LJH/RSF/jmcd 
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Joyce  Hampers 
Commissioner 


July  3,  1980 


In  your  letter  of  June  13,   1980,  you  inquired  as 
to  the  application  of  the  sales  tax  on  meals  to  frozen, 
partially  baked  pizza  which  is  sold  at 
("Restaurant") . 

The  Restaurant  serves  on  its  premises  pizza, 
sandwiches,  desserts  and  beverages.     In  addition,  it 
sells  pizza  for  consumption  outside  the  Restaurant. 
The  "take  out"  pizza  is  either  fully  baked  and  ready 
to  eat  or  frozen  and  partially  baked.     The  frozen 
pizza,  which  is  specially  packaged  for  freezer  storage, 
must  be  baked  by  the  customer  for  45  minutes  to  l^s  hours 
to  be  edible. 

Massachusetts  General  Laws  Chapter  64H,   Section  6(h), 
exempts  from  sales  taxation  food  products  for  human 
consumption  other  than  meals  provided  by  a  restaurant. 
A  meal  is  defined  as  any  "food  or  beverage ...  prepared 
for  human  consumption  and  provided  by  a  restaurant,..". 

Based  on  the  foregoing  it  is  ruled  that: 

1.   frozen,  partially  baked  pizza,  sold  by  the  Restaurant, 
which  must  be  fully  baked  by  the  customer  outside  the 
Restaurant  to  be  edible,   is  not  a  meal  within  the  meaning 
of  Chapter  64H  and  is  exempt  from  sales  taxation; 
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2.   fully  baked,  ready-to-eat  pizza/ sold  by  the 
Restaurant,  is  taxable  whether  intended  for  consumption 
on  or  off  the  restaurant  premises,  whether  actually 
taken  from  the  premises  and  whether  packaged  or  wrapped. 


truly  yours. 


L.  Joyce 
Commissioner 


Hampers , \J 


of  Revenue 
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Joyce  Hampers 
Commissioner 


iOC    ^am^U^:/^  ^tnee^,    SScUcm  0220M 


July  3,  1980 


Your  client, 

("Developer") ,  is  the  principal  developer  of  an  urban  real 
estate  complex  that  will  include  several  large  office  build- 
ings and  two  hotels.     The  developer  contemplates  entering 
into  a  "cost  plus  fixed  fee"  contract  with  a  construction 
company   ("Contractor")   under  which  the  Contractor  will  bill 
the  Developer  at  cost  for  materials  and  supplies,  separately 
bill  the  Developer  for  labor,  and  charge  a  fixed  fee  for  its 
services.     The  contract  recites  that  title  to  the  materials 
shall  be  deemed  to  have  passed  to  the  Developer  prior  to  their 
use,  consumption,  or  incorporation  into  the  complex,  but  it 
also  provides  that  the  Contractor  will  bear  the  risk  or  loss 
up  to  $5,000  per  item  of  tangible  personal  property. 

You  inquire  whether  (1)   the  Contractor's  suppliers  must 
collect  the  tax  on  their  sales  of  materials  to  the  Contractor, 
and  pay  over  the  tax  to  the  Commonwealth  as  vendors;   or  (2) 
the  Contractor  may  purchase  the  materials  pursuant  to  a  resale 
certificate  given  to  its  suppliers  and  add  the  sales  tax  to  its 
charges  for  materials  under  the  contract  with  the  Developer. 

The  contract  provides  that: 

(1)     "/~t']\  he  title  of  all  Work  completed  and  in 
course  of  construction,  and  of  all  materials  on 
account  of  which  payment  has  been  made  or  provided 
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for  herein  shall  be  in  the  name  of  /the  Developer]^ 
and  title  to  all  tangible  personal  property  shall 
conclusively  be  deemed  to  have  passed  to  /the  Develo- 
per^ prior  to  the  use  or  consumption  thereof  or  the 
incorporation  thereof  into  the  Work.  Notwithstanding 
the  above,  the  risk  of  loss,  destruction  or  damage  to 
or  of  any  item  of  tangible  personal  property  up  to  a 
limit  of  $5,000  per  item  of  property  shall  be  Contrac- 
-tor's,  who  specifically  hereby  assumes  the  sam.e;" 

(2)  "/a2\  11  materials,   supplies,  goods  and  other  such 
items  of  tangible  personal  property  to  be  used  or  con- 
sumed in  connection  with  the  Project  and/or  incorporated 
into  the  Work  shall  be  acquired  by  contractor  and  recon- 
veyed  at  Direct  Cost  to  /the  Developer^^ prior  to  their  use, 
consumption  or  incorporation  into  the  Work;" 

(3)  "/c2^ on tractor  shall  qualify,  and  maintain  its  status 
throughout  the  term  hereof,  as  a  registered  vendor  in  the 
Commonwealth  of  Massachusetts,   in  order  that  it  may  pro- 
vide its  suppliers  and  subcontractors  with  valid  resale 
certificates  with  respect  to  exemption  from  Massachusetts 
Sales  or  Use  taxes,  it  being  the  express  intention  of  this 
Contract  that  /the  Developer^ be  the  purchaser  and  ultimate 
consumer  of  all  materials,  supplies,  goods  and  other  such 
items  of  tangible  personal  property  used  or  consumed  in  or 
incorporated  into  the  Work;" 

(4)  "/monthly  applications  for  payment^i^will  set  forth 
the  cost  of  the  Work  completed  since  the  last  such  applica- 
tion...    Each  application  shall  be  accompanied  by... 
itemized  invoices  for  each  purchase  of  materials,  supplies, 
goods  and  other  items  of  personal  property  used  or  consumed 
in     connection  with  the  Project  and/or  incorporated  into 
the  Work  during  such  period,   setting  forth  separately  in 
each  instance  the  Sales  and  Use  taxes  applicable  thereto 
and  due  thereon;"  and 

(5)  "/iZ\t  is  specifically  understood  and  agreed  that  /the 
Developer_^  is  the  ultimate  consumer  of  all  tangible  personal 
property  employed  in  the  Work. 

Massachusetts  General  Laws  Chapter  6  4H,  Section  2  imposes 
the  sales  tax  on  sales  at  retail  of  tangible  personal  property; 
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"sale  at  retail"  is  defined  in  Section  1(13)   as  a  sale  of 
tangible  personal  property  for  any  purpose  other  than  resale 
in  the  regular  course  of  business.     Under  Chapter  64H,  Section 
8,   all- gross  receipts  of  a  vendor  from  the  sale  of  tangible 
personal  property  are  presumed  to  be  from  sales  subject  to 
tax  until  the  contrary  is  established.     The  sales  tax  does 
not  apply  to  sales  of  real  property. 

It  is  generally  held  that  a  contractor  who  purchases 
materials  from  a  retailer  for  use  in  building  construction 
is  the  consumer  of  the  materials  and  not  a  purchaser  for 
resale  for  sales  and  use  tax  purposes.     Seltzer  and  Co.,  Inc. 
V.   State  Tax  Commission,  ATB  Docket  Nos.   68886,  68887  (1975), 
aff'd  sub  nom~  Ace  Heating  Service,   Inc.  v.  State  Tax  Commission, 
371  Mass.   254   (1976) ;  Salem  Glass  Co.  v.   State  Tax  Commission, 
ATB  Docket  No.   60903   (1974) ;  State  v.  J.  Watts  Kearny  &  Sons, 
181  La.   554   (1935) ;   see  Fusco-Amatruda  Co.  v.  Tax  Commissioner, 
168  Conn.   597   (1975) .     In  a  case  predating  the  Massachusetts 
sales  tax,  the  Supreme  Judicial  Court  cited  with  approval  cases 
so  holding,  and  ruled  that  a  contractor's  excavation  of  gravel 
for  use  under  a  highway  reconstruction  contract  was  not  a  removal 
of  the  gravel  "for  sale,"  even  though  the  contract  set  a  unit 
quantity  price  for  the  gravel.     Town  of  Saugus  v.  B.  Perini  & 
Sons,   Inc. ,   305  Mass.   403    (1940)1     One  court  has  gone  so  far  as 
to  characterize  as  "contrary  to  law"  a  state  tax  regulation 
declaring  that  a.  contractor ' s  purchases  must  be  deemed  purchases 
for  resale  where  the  contract  provides  that  title  to  the  materials 
purchased  shall  vest  in  the  government  prior  to  their  use  in 
construction  for  the  government.     Olson  Construction  Co.  v. 
State  Tax  Commission,   12  Utah  2d  42   (1961) . 

Based  on  the  foregoing,  it  is  ruled  that  the  materials  will 
not  be  sold  by  the  Contractor  to  the  Developer  as  tangible  per- 
sonal property  for  the  purposes  of  the  sales  tax.  Therefore, 
the  Contractor  will  be  the  consumer  of  the  materials,  and  its 
suppliers  must  collect  and  pay  over  the  tax  on  their  sales  of 
materials  to  the  Contractor, 


Commissioner  of  Revenue 
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You  request  a  ruling  as  to  the  application  of  the 
Massachusetts  sales  tax  on  meals  to  certain  food  products 
scld  in  ("convenience  stores"). 

The  convenience  stores  sell  a  variety  of  food  products 
for  hcrr.e  ccnsur-.p  ricn ,   including  soft  drinks  in  different 
sizes  and  containers.     The  convenience  stores  also  sell 
soft  drinks  in  conjunction  with  sandwiches,  cheeseburgers, 
hor  dogs,   snacks  and  other  foods  prepared  for  inunediate 
ccnsujT.pticn  off  the  premises. 

Massachusetts  General  Laws  Chapter  64H,   Section  6(h) 
generally  exempts  from  sales  taxation  fcod  products  for 
h-um.an  ccnsum.pt ion .     This  exem.ption  does  not  apply  to  focd 
products  scld  as  part  of  a  meal  prepared  by  a  restaurant. 
A  delicatessen,  grocery,  market  or  bakery  is  considered  a 
restaurant  only  to  the  extent  that  a  part  of  such  a  store 
engages  m  the  sale  of  dinners,   luncheons,  barbecued  chicken 
vunless  scld  whole  and  unsliced) ,   sandwiches,   snacks,  pizzas 
and  other  sim.ilar  item.s  which  are  ccmraonly  scld  at  snack  bars, 
coffee  shops  or  luncheon  counters.     However,   a  restaurant,  or 
that  part  of  a  grocery  or  m.arket  considered  to  be  a  restaurant, 
m.ay  sell  certain  itemiS  of  food  and  beverage  without  such  sales 
being  subject  to  the  Massachusetts  sales  tax.     Among  these 
exem.pt  item.s  are  beverages  in  unopened  original  containers 
scld  as  a  unit  with  a  capacity  of  at  least  twenty-six  fluid 
cunce.s . 
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Based  on  the  foregoing,  it  is  ruled  that  when  a  convenience 
food  store  engages  in  restaurant-like  activity,  the  sales  tax 
on  meals  applies  to  sales  of:     (1)   refrigerated  soft  drinks 
sold  in  opened  or  unopened  containers  of  less  than  twenty-six 
ounces;    (2)   sandwiches,  cheeseburgers,  hot  dogs  and  other  simi- 
lar items  in  such  form  as  to  be  available  for  immediate  con- 
sumption;  and   (3)   doughnuts,  muffins,  bagels  and  other  similar 
items  sold  unpackaged  and  in  units  of  less  than  six.     The  sales 
tax  does  not  apply  to  soda  in  unopened  original  containers  when 
sold  as  a  unit  of  twenty-six  ounces  or  more. 

In  order  for  the  Stores  to  accurately  limit 

the  imposition  of  the  sales  tax  to  taxable  foods  and  beverages, 
separate  records  should  be  maintained  for  restaurant  and  non- 
restaurant  sales. 


L.  Joyce  Hampers  \y 
Commissioner  of  Revenue 
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You  request  a  ruling  on  whether  the  sales  of  food 
and  beverages  by  the  clients  of 

Inc.   in  its  coffee  shop,   are  subject 
to  the  sales  tax  on  meals. 

(the  "Organization") 
which  is  funded  by  the  Commonwealth  of  Massachusetts  and 
located  on  the  grounds  of  the  State  Hospital, 

provides  evaluation,   training  and  placement  for  the 
mentally  and  emotionally  handicapped.     As  part  of  this 
training,   your  clients  prepare  and  serve  meals  and  run 
the  cash  register  in  the  Organization's  coffee  shop. 
Although  it  is  open  to  the  public,  nearly  all  of  the 
patrons  of  the  coffee  shop  are  either  staff  and  clients 
of  the  Organization  or  employees  of  the  . 
Statie  Hospital  who  work  in  the  same  building. 

The  sale  of  food  and  beverages  by  a  coffee  shop  is 
subject  to  the  sales  tax  on  meals  unless  specifically 
exempted.     General  Laws  Chapter  64H,  Section  6(cc)  provides, 
in  part,   an  exemption  for  those: 

nj/eals  provided  by  employees  thereof  and  served 
in  any  hospital ...  and  meals  furnished  to  students 
by  an  educational  institution  which  normally 
maintains  a  regular  faculty  and  curriculum  and 
normally  has  a  regularly  enrolled  body  of  pupils 
or  students  in  attendance  at  the  place  where  its 
educational  activities  are  regularly  carried  on..." 
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The  clients  of  the  Organization  are  not  employees 

of  the  hospital  and  the  Organization  is  not  an  educational 

institution  within  the  statutory  definition  and 

therefore  the  exemptions  in  Section  6(cc)   are  inapplicable. 

Based  on  the  foregoing,  it  is  ruled  that  sales  of 
food  and  beverages  in  the  coffee  shop  of 

Inc.  are  subject  to  the  sales 

tax  on  meals. 


Commissioner  of  Revenue 
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You  inquire  whether  the  sales  of  powder  and 
shampoo,  both  of  which  are  used  in  conjunction  with 
a  breast  prosthesis,   are  subject  to  taxation.  Neither 
of  these  items  is  sold  on  prescription;   however,  the 
manufacturer's  warranty  on  the  prosthesis  is  dependent 
upon  exclusive  use  of  this  particular  shampoo.  Application 
of  the  powder  is  intended  to  reduce  any  discomfort  which 
may  result  from  wearing  a  prosthesis. 

Retail  sales  of  tangible  personal  property  are 
subject  to  the  sales  tax  unless  specifically  exempted. 
General  Laws  Chapter  64H,   Section  6(1)   exempts,  in 
relevant  part,   the  sale  of  prescription  medicines  and  of 
artificial  devices  individually  designed  as  a  substitute 
for  a  bodily  structure.     Neither  the  shampoo  nor  the 
powder  qualifies  under  this  exemption. 

Based  on  the  foregoing,  it  is  ruled  that  both  the 
sale  of  the  prosthesis  shampoo  and  the  sale  of  prosthesis 
powder  are  subj-ect  to  the  sales  tax. 


"L.  Joyce  Hampers,  ^ 
Commissioner  of  Revenue 


LJH/DMH/jmcd 
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ommissioner 
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(the  "Association") ,  which  is  exempted  from 
federal  income  taxation  under  Internal  Revenue  Code 
Section  501(c) (3)   as  a  charitable  organization,  holds 
three  events  annually  at  which  meals  are  served.  You 
inquire  about  the  applicability  of  the  sales  tax  on 
meals  to  the  charges  for  those  events. 

Two  of  the  .three  events,  the  charity  ball  and  the 
installation  of  officers,  are  dinner  dances.     The  third 
event,  a  golf  tournament,  provides  those  attending  with 
a  day  of  golf,  two  meals  and  an  evening  of  entertainment. 
The  Association  arranges  the  events  with  a  restaurant, 
caterer,  or  club  and  pays  all  necessary  charges.  The 
Association  then  sells  tickets  to  the  ball  and  installation 
and  charges  an  entry  fee  to  the  golf  tournament. 

Retail  sales  of  tangible  personal  property,  including 
meals,  are  subject  to  the  sales  tax  unless  either  purchased 
for  resale  in  the  regular  course  of  business  or  specifically 
exempted.     Sales  by  charitable  organizations  are  not 
generally  exempted;  however,  casual  and  isolated  sales  may 
be  exempted  from  the  sales  tax  under  General  Laws  Chapter  6  4H, 
Section  6(c).     830  CMR  16.01  limits  the  application  of 
this  section  in  part  to, 


LR  80-48 


"  Sales  by  non-profit  organizations  at  bazaars, 
fairs,  picnics  or  similar  events  to  the  extent 
of  two  such  events  of  a  day's  duration  held 
during  any  calendar  year;  ." 

and  also  states: 

"/a/h  organization  conducting  an  exempt  casual 
saTe,   as  heretofore  defined,   is  deemed  to  be  the 
consumer  of  that  property  which  it  purchases 
for  resale  and  as  such  must  pay  the  tax  on 
purchases  not  otherwise  exempt  ". 

Because  the  Association  runs  more  than  two  such  events 
each  year,   none  of  the  sales  of  meals  at  these  events  is 
exempt  as  a  casual  and  isolated  sale. 

Based  on  the  foregoing,   it  is  ruled  that  sales  of 
meals  by  the  restaurant,   caterer  or  club  to  the  Association 
are  not  taxable  because  the  meals  are  purchased  for  resale. 
In  order  to  qualify  for  this  exemption,  the  Association  must 
be  registered  as  a  vendor  with  the  Excises  Bureau  and  must 
submit  a  resale  certificate  to  the  restaurant,   caterer  or 
club.     However,   the  sale  of  meals  by  the  Association  to 
its  members  or  to  the  general  public  is  subject  to  the 
sales  tax  on  meals.     In  its  records,   the  Association  may 
allocate  a  reasonable  portion  of  the  ticket  price  to  the 
dinner  dance,  which  will  be  subject  to  the  sales  tax  on 
meals,   and  the  remainder  to  the  charitable  contribution, 
which  is  not  so  subject.     Similarly,   the  golf  tournament 
entry  fee  may  be  allocated  into  meal  and  non-meal  portions 
with  only  the  former  subject  to  the  sales  tax  on  meals. 

In  order  to  comply  with  this  ruling,   the  Association 
should  register  as  a  meals  vendor  with  the  Excises  Bureau. 


L/ Joyce  "hampers  ,  \^ 
:ommissioner  of  Revenue 


LJH/DMH/jmcd 
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Joyce  Hampers 
Commissioner 


July  11,  1980 


Your  client  as  lessor  leases  computer  equipment 
under  an  agreement  requiring  the  lessee  to  pay  local 
property  taxes  on  the  equipment  directly  to  a  taxing 
authority.     The  tax  payments  do  not  pass  through  the 
hands  of  the  lessor.     You  do  not  state  whether  the 
property  taxes  are  assessed  against  the  lessor  or 
the  lessee.     You  inquire  whether  such  local  property  tax 
payments  are  subject  to  the  Massachusetts  sales  tax. 

Massachusetts  General  Laws  Chapter  64H,   Section  2 
imposes  the  sales  tax  at  the  rate  of  five  per  cent  of  a 
vendor's  gross  receipts.     "Gross  receipts"  is  defined 
in  Chapter  64H,   Section  1(6)   as  "the  total  sales  price 
received  by  vendors  as  a  consideration  for  retail  sales." 

Chapter  59,   Section  18(2)   provides  that  all  tangible 
personal  property  within  the  Commonwealth  leased  for 
profit,  or,   in  the  case  of  domestic  business  and  foreign 
corporations,  machinery  used  in  the  conduct  of  their 
business,   shall  be  assessed  where  such  machinery  or 
tangible  personal  property  is  situated  to  the  owner  or 
any  person  having  possession  of  it.     However,   Section  5(16) (2) 
of  Chapter  59  exempts  from  local  taxation  in  the  case  of  a 
domestic  business  or  foreign  corporation,  all  property 
owned  by  such  corporation  other  than  "real  estate,  poles. 
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underground  conduits,  wires, and  pipes,   and  machinery 
used  in  the  conduct  of  the  business,  which  term,   as  used 
in  this  clause,   shall  not  be  deemed  to  include  stock  in 
trade..."     Office  equipment  leased  by  a  domestic  business 
or  foreign  corporation  in  the  business  of  leasing  such 
equipment  is  "stock  in  trade"  exempt  from  local  taxes 
assessed  against  the  lessor.     New  England  Mutual  Life 
Insurance  Co.   v.   City  of  BostorTj   321  Mass.   683  (1947)  . 

Based  on  the  foregoing,   it  is  ruled  that  local 
property  taxes  assessed  against  the  lessee  and  paid 
directly  by  the  lessee  to  the  taxing  authority  are  not 
subject  to  the  sales  tax;   any  local  property  taxes 
assessed  against  the  lessor  would  be  part  of  the  total 
sales  price  subject  to  the  tax  even  if  paid  directly 
by  the  lessee  to  the  taxing  authority. 

As  stated  in  our  letter  to  you  dated  April  16,  1980 
(Letter  Ruling  80-16)  ,   charges  for  local  property  tax 
reimb irsement  are  subject  to  tax.     I  am  aware  of  no 
pending  legislation  or  court  cases  that  would  change  this 
result . 


Joyce  Hampers,  [/ 
Commissioner  of  Revenue 


/ 


LJH/JXD/jmcd 
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Commissioner 
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You  ask  whether  a  net  loss  on  a  taxpayer's 
Massachusetts  Part  B  adjusted  gross  income  may  be  added 
to  his  total  personal  and  other  exemptions  allowable  under 
Chapter  62,  Section  3   (B) ,  in  determining  the  amount  of 
the  taxpayer's  exemption  which  may  be  used  against 
Part  A  income  under  Massachusetts  General  Laws,  Chapter  62, 
Section  3 (A) (b) . 

The  taxpayer's  1977  Massachusetts  income  tax  return 
offset  his  losses  from  his  sole  proprietorship  against 
his  Part  B  income.     He  also  offset  his  losses  on 
"Section  1244  stock"  against  his  Part  B  income. 

Section  1244  of  the  Internal  Revenue  Code  deals  with 
losses  on  small  business  stock.     Under  Chapter  62,  Section  2 
(b) (1),  in  effect  for  1977,  and  the  case  law  interpreting 
Chapter  62,  a  loss  on  Section  1244  stock  is  considered 
a  capital  loss  to  be  offset  against  capital  gains.  Turenne 
V.   State  Tax  Commission   (Docket  No.   82024,  May  16,  1979) . 
The  taxpayer  may  only  offset  his  1244  losses  against  his 
capital  gain  income,  except  one  thousand  dollars  of  his 
net  capital  loss  may  be  applied  against  interest  and  dividends. 
Excess  net  capital  loss  may  be  applied  to  reduce  the  net 
capital  gain  and  one  thousand  dollars  of  interest  and  dividends 
in  each  of  the  five  succeeding  taxable  years   (Chapter  62, 
Section  2  (c)  (2) )  . 
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Massachusetts  General  Laws  Chapter  62,  Section  3(A) 
(b)   allows  an  exemption  against  Massachusetts  Part  A 
adjusted  gross  income  equal  to  the  amount  by  which  the 
total  personal  and  other  exemptions  allowable  under 
Section  3 (B)   of  Chapter  62  exceed  the  Massachusetts 
Part  B  adjusted  gross  income. 

The  taxpayer's  Part  B  income  transactions  result 
in  a  net  loss.     Since  Massachusetts  tax  laws  do  not 
recognize  negative  income  the  taxpayer's  Part  B  adjusted 
gross  income  is  zero.     (See  Wolcott  v.  State  Tax  Commission, 
341  Mass.   409   (1960)   in  which  the  taxpayer  reported 
that  she  had  negative  business  income.     The  Supreme 
Judicial  Court  sustained  the  Appellate  Tax  Board  which 
ruled  that  the  taxpayer's  business  income  was  zero.) 

If  a  taxpayer  has  no  Part  B  adjusted  gross  income, 
the  amount  by  which  his  Section  3 (B)   exemptions  exceed 
his  Part  B  income,  which  is  available  for  use  against 
his  Part  A  income,  is  simply  the  amount  of  his  Section  3 
(B)  exemptions. 


1j.  Joyce  Hampers,  v./ 
Commissioner  of  Revenue 


LJH/RSF/jmcd 
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July  16,  1980 


You  inquire  whether  sales  of  the  Bible  on  tape  cassettes 
are  subject  to  the  Massachusetts  sales  tax. 

Massachusetts  General  Laws  Chapter  64H,  Section  6  (m) 
exempts  from  the  tax  sales  of  books  used  for  religious  worship. 
There  is  no  exemption  for  other  items,  such  as  tape  cassettes, 
used  for  religious  worship. 

Based  on  the  foregoing,  it  is  ruled  that  sales  of  the  Bible 
on  tape  cassettes  are  subject  to  the  sales  tax. 


Commissioner  of  Revenue 

LJH: JXD:mf 
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covmissioner 
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July  17,  1980 


(the  "Seller") ,  a  Mass- 
achusetts registered  vendor,   sold  certain  parts  for  machinery 
to  a  Massachusetts  corporation  with  its  principal  office  in 
Worcester   (the  "Purchaser") .     The  Seller  delivered  the  parts 
to  the  Purchaser-  in  Worcester,   and  the  Purchaser  subsequently 
transported  them  in  its  own  truck  to  its  Georgia  plant  for 
use  in  Georgia.     The  Purchaser  is  taking  the  position  that 
it  need  not  reimburse  the  Seller  for  the  Massachusetts  sales 
tax  on  the  grounds  that  the  sale  did  not  take  place  in  Mass- 
achusetts.    Furthermore,   although  it  did  not  give  the  Seller 
an  exempt  use  certificate  pursuant  to  the  sale,  the  Purchaser 
has  subsequently  raised  the  possibility  that  the  sale  fell 
within  the  exemption  under  Massachusetts  General  Laws  Chapter 
64H,  Section  6(s)    for  sales  of  certain  machinery  and  replace- 
ment parts  used  in  manufacturing. 

You  inquire  whether  the  sale  of  the  parts  was  subject  to 
the  Massachusetts  sales  tax,  and  if  so,  whether  the  Purchaser 
must  reimburse  the  Seller  therefor. 

Massachusetts  General  Laws  Chapter  6  4H,   Section  2  imposes 
an  excise  upon  sales  at  retail  of  tangible  personal  property 
in  the  Commonwealth  by  any  vendor.     The  sales  tax  does  not  apply 
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to  sales  which  the  Commonwealth  is  prohibited  from  taxing 
under  the  Constitution  or  laws  of  the  United  States,  nor 
to  sales  of  tangible  personal  property  in  transit  or  stored 
at  points  of  entry  intended  for  export  or  import  or  which 
the  vendor  is  obligated  under  the  terms  of  any  agreement  to 
deliver  to  a  purchaser  outside  the  Commonwealth  or  to  an 
interstate  carrier  for  delivery  to  a  purchaser  outside  the 
Commonwealth.     Chapter  64H,   Section  6(a),(b). 

Section  3  of  Chapter  64H  requires  the  purchaser  to 
reimburse  the  vendor  for  the  sales  tax,  and  provides  that 
the  tax  when  added  to  the  sales  price  is  a  debt  from  the 
purchaser  to  the  vendor  recoverable  at  law  in  the  same 
manner  as  other  debts. 

Under  Chapter  64H,  Section  8(a),  all  gross  receipts  of 
a  vendor  from  the  sale  of  tangible  personal  property  are  pre- 
sumed to  be  from  sales  subject  to  tax  until  the  contrary  is 
established.     Section  8(f)   provides  that  the  vendor  is  relieved 
from  further  liability  for  the  tax  if  the  purchaser  will  use 
the  property  sold  in  a  manner  which  exempts  it  from  the  tax, 
and  if  the  purchaser  gives  the  vendor  an  exempt  use  certificate 
certifying  that  the  property  being  purchased  will  be  so  used. 

Based  on  the  foregoing,   it  is  ruled  that  the  sale  of  the 
parts  took  place  in  Massachusetts  and  is  presumed  to  have  been 
subject  to  tax.     The  Purchaser  must  reimburse  the  Seller  for 
the  tax,  but  if  the  Purchaser  can  prove  that  the  sale  was  exempt 
under  Section  6  (s) ,  the  Seller,  or  the  Purchaser  acting  under 
power  of  attorney  from  the  Seller,  may  apply  for  an  abatement 
of  the  tax. 


L,  Joyce  Hampers  v/ 
Commissioner  of  Revenue 
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Commissioner 
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You  request  a  ruling  as  to  the  taxability  of  contributions 
by  ("the  Corporation")   to  the 

individual  retirement  accounts  of  its  employees  under  a 
Simplified  Employee  Pension  Plan   (SEP-IRA) . 

Simplified  employee  pensions,   such  as  those  available 
to  the  Corporation's  employees,  were  created  by  Section  152 
of  Public  Law  95-600,   the  Revenue  Act  of  1978    ("the  Act"). 
Section  152(c)    of  the  Act  amended  the  Internal  Revenue 
Code  by  adding  such  pensions  to  the  Code's  Section  219,  which 
describes  the  deductions  allowable  for  retirement  savings. 
Although  the  Act  was  approved  on  November  6,   1978,  the 
amendments  to  the  Code  made  by  Section  152  were  not  effective 
until  after  December  31,  1978. 

Section  1(c)   of  Massachusetts  General  Laws  Chapter  62, 
as  amended  by  Chapter  408  of  the  Statutes  of  1979,  states 
that  the  Internal  Revenue  Code  in  effect  on  November  6,  1978 
provides  the  basis  for  Massachusetts  income  tax  determinations 
which  are  dependent  on  the  Code. 

General  Laws  Chapter  62,   Section  2(a)   defines  Massachusetts 
gross  income  as  federal  gross  income  with  certain  modifications. 
Massachusetts  gross  income  is  divided  into  Part  A  taxable 
income,  which  is  taxed  at  the  rate  of  10%,   and  Part  B 
taxable  income,  which  is  taxed  at  the  rate  of  5%.     Part  A 
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income  is  composed  of  dividends,  net  capital  gain  and 
interest  other  than  interest  on  savings  deposits  in 
banking  institutions  in  Massachusetts.     Fart  B  income 
is  ail  other  income  subject  to  taxation.     Under  Section 
219  of  the  Code,  employer  contributions  to  IRAs  are 
considered  to  be  payments  of  compensation  and  part 
of  such  employees  federal  gross  income.     Such  contributions 
are  therefore  also  Massachusetts  Part  B  income. 

Although  Section  219 (b) ,   as  amended  by  Public  Law 
95-600,  allows  a  deduction  for  employer  contributions 
to  simplified  employee  pensions  in  arriving  at  the 
federal  adjusted  gross  income  figure  of  such  employees, 
no  similar  deduction  is  allowed  by  Massachusetts.     Section  2 
(d) (9)   of  Chapter  62  expressly  prohibits  the  deduction  by 
employees  of  contributions  to  IRAs.     Even  if  no  such 
prohibition  existed,  deduction  by  employees  of  employer 
contributions  to  simplified  employee  pensions  would  not  be 
possible  since  Section  1 (c)   of  Chapter  62  precludes  consideration 
of  any  amendment  to  the  Code  which  became  effective  after 
November  6,   1978,   as  did  Section  152  of  the  Act, 

Based  on  the  foregoing,  it  is  ruled  that  employer 
contributions  to  simplified  employee  pensions  under  an 
SEP-IRA  are  Part  B  income  of  such  employees  and  taxable 
at  the  rate  of  5%  for  the  year  in  which  the  contributions 
are  made. 


Commissioner  of  Revenue 

LJH/JKH/jmcd 
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Joyce  Hampers 
Commissioner 
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July  24,   19  8  0 


In  1978,   several  of  your  clients  formed  corporations, 
each  of  which  contracted  with  a  boat  building  firm  to 
construct  a  commercial  fishing  vessel.     Each  corporation 
made  a  deposit  and  some  additional  payments  on  the 
purchase  price  of  its  boat.     The  boat  building  firm 
subsequently  became  bankrupt.     You  have  been  informed 
that  the  corporations,  as  general  creditors  of  the  boat 
building  firm,   are  unlikely  to  recover  any  of  their 
payments.     Your  clients  are  contemplating  dissolving 
the  corporations.     As  a  result  of  dissolution,  your 
clients  will  realize  a  loss  on  their  capital  stock 
in  these  corporations,  which  under  Internal  Revenue  Code 
Section  1244,  will  be  treated  as  an  ordinary  loss  up 
to  a  specified  amount.     You  inquire  as  to  the  treatment 
of  these  losses  under  General  Laws  Chapter  62. 

Code  Section  1244  provides  an  ordinary  loss  deduction 
for  what  is  a  capital  loss  on  the  stock  of  certain  small 
business  corporations.     The  deduction  is  limited  to 
$50,000  for  taxpayers  filing  individually  and  to  $100,000 
for  married  taxpayer  filing  jointly.     Any  excess  of  loss 
over  these  amounts  retains  its  treatment  as  a  capital 
loss  for  federal  purposes. 
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General  Laws  Chapter  62,   Section  2  defines 
Massachusetts  gross  income  as  federal  gross  income 
with. some  modifications  and  divides  it  into  two 
classes.     Part  A  gross  income,   taxable  at  10%,  consists 
of  dividends,  net  capital  gain  and  certain  interest. 
Part  B  gross  income,  taxable  at  5%  includes  the 
remainder  of  Massachusetts  gross  income.     St.  1979, 
c.   409  eliminated  the  definition  of  net  capital 
gain  from  General  Laws  Chapter  62.  Therefore, 
Massachusetts  now  uses  the  federal  definition  of  net 
capital  gain  in  determining  Part  A  gross  income. 

In  Turenne  v.  State  Tax  Commission   (Appellate  Tax 
Board,  1979) , (based  on  General  Laws  Chapter  62  as  in 
effect  in  1971)   the  Board  held  that  losses  which 
qualify  for  Code  Section  1244  treatment  are  capital 
losses  in  their  entirety  to  be  used  in  determining 
Part  A  gross  income.     This  result  is  unchanged  by 
the  adoption  of  the  federal  definition  of  net  capital 
gain  since  Code  Section  1244  alters  the  treatment  of 
these  losses,  but  does  not  affect  the  Code  definition 
of  net  capital  gain. 

Article  44  of  the  Amendments  to  the  Massachusetts 
Constitution  requires  that  income  derived  from  the 
same  class  of  property  be  taxed  at  the  same  rate.  This 
article  provided  the  basis  for  the  decision  of  the 
Supreme  Judicial  Court  in  Daley  v.   State  Tax  Commission, 
(1978  Mass.  Adv.   Sh.   3149)   that  the  entire  amount  of  a 
lump-sum  distribution  from  a  qualified  pension  plan 
was  taxable  as  Part  B  income  although  the  Internal 
Revenue  Code  provided  capital  gains  treatment  for  a 
portion  of  the  distribution.     Code  Section  1244  treats 
certain  losses  up  to  a  stated  amount  as  a  deduction 
against  ordinary  income  and  the  remainder  as  a  capital  loss. 
Such  treatment  is  unconstitutional  in  Massachusetts. 


LR- 80-54 


-  3  - 


Therefore,   it  is  ruled  that  for  purposes  of 
Massachusetts  General  Laws  Chapter  62  a  loss  qualifying 
under  Code  Section  1244  will  be  treated  as  a  capital  loss 
which  may  be  used  to  offset  capital  gain  and  a  limited 
amount   ($1000  per  year)   of  dividend  and  interest  income. 


Commissioner  of  Revenue 

LJH/DMH/jmcd 
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Joyce  Hampers 
Commissioner 
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August  15,  1980 


You  request  a  ruling  on  whether  income  from  the  trust 
described  below,  which  qualifies  under  Internal  Revenue 
Code  Section  664 Cd)   as  a  charitable  remainder  annuity  trust, 
is  subject  to  taxation  in  the  Commonwealth. 

The  donor  and  income  beneficiary  of  the  trust  is  a 
resident  of  the  State  of  Texas  and  intends  to  maintain 
residency  in  that  State  indefinitely.     The  trust  corpus 
will  consist  of  stocks,  bonds  and  similar  securities.  The 
Trustee  is  the  Board  of  Trustees  of  University, 
and  is  located  in  Massachusetts.     Income  from  the  trust 
will  be  paid  to  the  resident  of  Texas  with  a  remainder 
interest  over  to   (the  University) . 

Income  of  a  nonresident  of  the  Commonwealth  is  subject 
to  taxation  in  Massachusetts  to  tne  extent  that  his  gross 
income  is  derived  from  sources  within  Massachusetts. 

"Items  of  gross  income  from  sources  within  the 
Commonwealth  are  items  of  gross  income  derived 
from  or  effectively  connected  with  any  trade 
or  business,  including  employment  carried  on 
by  the  taxpayer  in  the  Commonwealth  or  derived 
from  the  ownership  in  any  interest  in  real  or 
tangible  personal  property  located  in  the 
Commonwealth,"     (Massachusetts  General  Laws 
Chapter  62,  Section  5A,) 
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Based  on  the  foregoing,  it  is  ruled  that  income  of  a 
charitable  remainder  annuity  trust  derived  from  stocks, 
bonds,  and  similar  securities  held  by  a  Massachusetts 
trustee,  which  is  paid  to  a  beneficiary  who  is  a  resident 
of  Texas,  is  not  subject  to  taxation  in  Massachusetts 


Very  truly  yours, 


Daniel  B.  Breen 
Acting  Commissioner  of  Revenue 


DBB:DMH:mf 
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Commissioner 
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Your  client,  a  nonresident  of  the  Commonwealth  of 
Massachusetts,  is  a  former  partner  of  a  national  accounting 
firm  which  derives  some  of  its  income  from  business  con- 
ducted within  the  Commonwealth,     Under  his  retirement  contract 
with  the  partnership,  your  client  receives  fixed  monthly 
payments  for  a  term  certain  from  the  partnership.     His  full 
share  of  the.  partnership  capital  has  already  been  returned; 
he  no  longer  has  an  interest  in  partnership  property;  and 
he  no  longer  provides  services  to  the  partnership, 

You  make  the  following  inquiries  regarding  the  proper 
tax  treatment  of  these  payments  by  your  client  and  by  the 
partnership:     first,  whether  the  partnership  may  deduct  such 
payments  as  an  expense;  second,  whether  the  payments  are 
subject  to  the  Massachusetts  income  tax;  third,  whether  the 
payments  are  subject  to  Massachusetts  income  tax  withholding; 
and  fourth,  whether  the  retired  partner  should  be  listed  on 
the  partnership  return. 

Under  Internal  Revenue  Code  Section  736,  payments  made 
in  liquidation  of  a  retiring  partner's  interest,  but  not 
attributable  to  such  partner's  interest  in  partnership  pro- 
perty, and  determined  without  regard  to  partnership  income, 
are  treated  as  guaranteed  payments.     Code  Section  707 (c) 
grants  the  partnership  a  deduction  for  these  payments  as  an 
ordinary  and  necessary  business  expense.     Guaranteed  payments 
are  taxable  as  ordinary  income  to  the  retiring  partner,  and, 
like  the  partner's  distributive  shares,  are  not  generally 
subject  to  federal  income  tax  withholding. 
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The  taxation  of  partnership  income  under  Massachusetts 
General  Laws  Chapter  62,  Section  17  is  similar  to  the 
federal  treatment.     A  resident  partner  will  be  subject  to 
Massachusetts  income  tax  in  his  individual  capacity  on  his 
distributive  share  of  the  federal  net  partnership  income 
and  any  guaranteed  payments. 

Under  General  Laws  Chapter  62,  Sections  17(b)   and  5a, 
a  nonresident  partner  is  subject  to  income  taxation  on  the 
sum  of  his  distributive  share  of  the  federal  net  partnership 
income  and  any  guaranteed  payments,   to  the  extent  that  the 
partnership  income  is  derived  from  sources  within  the  Common- 
wealth.    In  order  to  determine  such  amount,  the  partnership 
applies  its  Massachusetts  apportionment  percentage,  calculated 
in  accordance  with  General  Laws  Chapter  63,  Section  38,  to 
the  nonresident  partner *s  distributive  share  and  guaranteed 
payments . 

Based  on  the  foregoing,  it  is  ruled  that:     CI)   to  the 
extent  that  guaranteed  payments  are  a  deduction  for  the 
partnership  federally,  they  are  a  deduction  for  Massachusetts 
income  tax  purposes;    (2)  the  retired  partner  is  subject  to 
income  taxation  in  Massachusetts  to  the  extent  that  the 
partnership  income  is  derived  from  sources  within  the  Common- 
wealth;   C3)   these  payments  are  not  subject  to  Massachusetts 
income  tax  withholding;  and  r4)   the  partnership  return  should 
continue  to  list  the  partner  and  the  payments  to  him  which 
are  taxable"  in  Massachusetts, 

The  partnership  return   (Torm  3)   should  list  the  retired 
partner  on  Schedule  A  with  the  active  partners  and  should 
designate,  after  his  name,  that  he  is  retired.  Guaranteed 
payments  made  to  him  should  be  multiplied  by  the  Massachusetts 
apportionment  percentage  as  calculated  in  Schedule  E,  The 
amount  so  determined  should  be  entered  in  Item  3  of  Schedule  A 
and  should  be  reported  by  him  on  his  income  tax  return 
(Form  1-NR)   as  income  subject  to  taxation  in  Massachusetts, 
The  deduction  to  the  partnership  for  guaranteed  payments  will 
already  be  reflected  in  Schedule  C,  Item  1  of  Form  3  and  in 
the  active  partners'  distributive  shares  in  Schedule  A, 


L.  Joyce  Hampers 
Commissioner  of  Revenue 


LJH;DMH:mf 
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iOO 


August  20,   19  80 


(the  "Travel  Agency")  is 
allowed  a  commission  in  the  form  of  a  discount  on  hotel 
and  motel  room  charges.     No  part  of  the  commission  is 
passed  on  to  the  room  occupant,  who  pays  the  same  amount 
for  the  roonL--as  he  would  pay  if  he  did  not  use  the 
Travel  Agency.     You  inquire  whether  in  such  cases  the 
Massachusetts  room  occupancy  excise  applies  to  the  total 
room  charge,  or  to  the  total  charge  less  the  travel 
agency  commission, 

Massachusetts  General  Laws  Chapter  64G,  Section  3 
imposes  an  excise  upon  the  transfer  of  occupancy  of  any 
room  or  rooms  in  a  hotel,   lodging  house,  or  motel  in 
Massachusetts  by  any  operator;  the  excise  is  based  on 
the  "total  amount  of  rent.**     "Rent"  is  defined  in  Chapte 
64G,  Section  1(h)    as  "the  consideration  received  for 
occupancy  valued  in  money,  whether  received  in  money  or 
otherwise,   including  all  receipts,  cash,  credits  and 
property  or  services  of  any  Icind  or  nature,  and  also  any 
amount  for  which  credit  is  allowed  by  the  operator  to  th 
occupant,  without  any  deduction  therefrom  whatsoever," 
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Based  on  the  foregoing,  it  is  ruled  that  the  rent 
upon  which  the  room  occupancy  excise  is  based  is  the 
total  charge  for  occupancy,  without  any  deduction  for 
conunissions  given  by  operators  to  travel  agencies. 


L,  Joyce  Hampers  ^ 
Commissioner  of  Revenue 
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Joyce  Hampers 
Commissioner 
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(the  "Craft  Shop")  provides  plaster 
objects  and  finishing  materials  to  members  of  the  Girl  Scouts, 
Boy  Scouts  and  similar  organizations,  v;ho  use  them  to  create 
painted  figurines  and  plaques.     In  some  cases  a  troop  visits 
the  craft  shop  and  participates  in  the  craft  activities  on 
the  premises;  in  others,  the  craft  activities  take  place  at 
the  regular  troop  meeting  place. 

The  Craft  Shop  imposes  a  charge  for  each  plaster  object 
selected,  and  an  additional  charge  for  materials  used  in 
finishing  each  item.     Ordinarily,  a  troop  leader  transmits 
payment  when  the  craft  materials  are  purchased.  Sometimes 
the  money  comes  from  regular  troop  dues;  sometimes  it  is 
specially  collected  from  the  children  at  about  the  time  the 
materials  are  purchased.     Occasionally  payment  comes  in  part 
from  regular  dues  and  in  part  from  a  special  collection. 

The  organizations  in  question  are  exempt  from  taxation 
under  Internal  Revenue  Code  Section  501(c) (3),   and  hold 
certificates  of  exemption   (Forms  ST-2)   from  the  Commissioner 
of  Revenue , 

You  inquire  whether  sales  of  the  materials  are  exempt 
from  tax  under  Massachusetts  General  Laws  Chapter  64H, 
Section  6 (e)  when  troop  leaders  present  exempt  purchaser 
certificates   (Forms  ST-5)   in  connection  with  the  sales,  and 
if  so,  whether  a  certificate  must  be  presented  upon  each 
sale.     You  also  ask  what  records  you  as  vendor  must  keep 
with  respect  to  the  sales. 
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Chapter  64H,  Section  6(e)   exempts  from  tax 

"-^s3ales  to  any  corporation,   foundation,  organiza- 
tion or  institution,  which  is  exempt  from  taxation 
under  the  provisions  of  section  five  hundred  and 
one   (c) (3)   of  the  Federal  Internal  Revenue  Code, 
as  amended,   and  in  effect  for  the  applicable  period; 
provided,  however,  that  such  sales  shall  not  be 
exempt  unless   (1)    the  tangible  personal  property 
which  is  the  subject  of  such  sales  is  used  in  the 
conduct  of  such  religious,  charitable,  educational 
or  scientific  enterprise,    r2)    such  corporation, 
foundation,  organization  or  institution  shall  have 
first  obtained  a  certification  from  the  commissioner 
stating  that  it  is  entitled  to  such  exemption,  and 
(3)   the  vendor  keeps  a  record  of  the  sales  price 
of  each  such  separate  sale,  the  name  of  the  purchaser, 
the  date  of  each  such  separate  sale,  and  the  number 
of  such  certificate,** 


Based  on  the  foregoing,   it  is  ruled  that  sales  of 
materials  by  the  Craft  Shop  are  exempt  from  tax  where  CD 
members  of  the  Girl  Scouts,  Boy  Scouts  or  other  similar 
organizations  exempt  from  tax  under  Section  501(c)(3)  of 
the  Internal  Revenue  Code  will  use  them  in  organized  group 
activities  of  the  organization;    (2)   the  organization  holds  a 
valid  Form  ST-2  from  the  Commissioner  of  Revenue;    (3)   a  troop 
leader  or  other  representative  presents  a  properly  filled- 
out  exempt  purchaser  certificate  at  the  time  of  sale;  and 
(4)   you  as  vendor  keep  a  record  for  each  sale  of  the  sales 
price,  the  name  of  the  purchasing  organization,  the  date  of 
the  sale,  and  the  number  of  the  organization's  certificate 
of  exemption.     An  exempt  purchaser  certificate  must  be 
presented  in  connection  with  each  sale,  but  you  need  not 
keep  the  certificate  as  part  of  your  records. 


Vej;y.  truly  yours, 


Joyce  Hampers 
Commissioner  of  Revenue 
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Commissioner 
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Your  client  will  sell  cotton  aprons  amd  jumpers  for 
children  and  adults,  decorated  with  polyester,  cotton 
polyester  and  acrylic-based  paint  designs.     The  designs 
will  include "decorative  stuffed  items  that  will  be  either 
completely  removable  from  the  apron  or  jumper,  or  sewn  to 
the  garment  but  removad^le  from  its  pocket.     For  example, 
an  apron  or  jiimper  portraying  a  chef  may  be  sold  with  a 
stuffed  polyester  or  cotton  polyester  ladle  in  its  pocket. 

A  single  price  will  be  charged  for  the  apron  or  jumper 
and  the  stuffed  item. 

You  inquire  whether  sale  of  the  aprons  and  jumpers 
with  the  stuffed  items  will  be  subject  to  Massachusetts  tax, 

Massachusetts  General  Laws  Chapter  &4H,  Section  6 Ck) 
exempts  from  tax 

'Ys^ales  of  articles  of  clothing, intended  to  be 
worn  or  carried  on  or  about  the  human  body  up  to 
one  hundred  and  seventy-five  dollars  of  the  sales 
price  of  any  article  of  clothing.     For  the  purposes 
of  this  section  clothing, ,. shall  not  include  special 
clothing, ., primarily  designed  for  athletic  activity 
or  protective  use  and  which  is  not  normally  worn 
except  when  so  used," 
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The  Department  of  Revenue  *s  List  of  Taxable  and  Non-^ 
Taxable  Sales  Tax  Items,  as  revised  in  June,   1980,  lists 
barbecue  and  household  aprons  under  non-taxable  apparel, 
and  shop  aprons  under  taxable  apparel. 

Based  on  the  foregoing,  it  is  ruled  that  the  sale  of 
an  apron  or  jumper  with  a  decorative  stuffed  polyester  or 
cotton  polyester  item  is  exempt  from  tax  under  Chapter  6  4H, 
Section  6 (k) , 

I  am  enclosing  a  copy  of  Volume  IV  of  the  ABC*s  of 
Massachusetts  Taxes   CSales  and  Use  TsucesI ,  which  includes 
the  revised  list  of  taxable  and  non-taxable  items. 


Very  truly  yours 


L,  Joyce  Hampers  ^ 
Commissioner  of  Revenue 


UH:JXD:mf 
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(Your  gompany)  manufactures  an  air-to-air 
heat  exchanger  which  transfers  heat  by  conduction  through 
a  plastic  sheet  from  warm  air  being  exhausted  out  of  a 
structure  into  cooler  fresh  air  being  drawn  in  for  ventila- 
tion.    The  purpose  of  the  exchanger  is  to  retain  some  heat 
that  would  otherwise  be  lost  with  the  exhaust  air. 

The  heat  exchanger  uses  no  compressor  and  contains  no 
refrigerant.     In  its  several  models,  it  may  be  used  in  connec- 
tion with  residential  structures,  commercial  and  industrial 
buildings,  greenhouses,  indoor  swimming  pools  and  housing 
for  animals.     You  inquire  whether  expenditures  for  such  heat 
exchangers  are  entitled  to  special  treatment  under  the  Massa- 
chusetts taix  laws, 

Massachusetts  General  Laws  Chapter  62,  Section  6 Cd) 
allows  a  credit  against  income  tax  for  certain  renewable 
energy  source  property  expenditures  made  in  connection  with 
a  person's  principal  residence  in  Massachusetts,     To  qualify 
for  the  credit,  expenditures  must  be  for  property  which 
transmits  or  uses  solar  energy,  wind  energy,  or  another  form 
of  energy  specified  by  the  Commissioner  by  regulation,  for 
purposes  entamerated  in  Section  6Cd),     To  date,  no  form  of 
energy  other  than  solar  or  wind  has  been  specified  as  quali- 
fying for  the  credit. 
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The  Massachusetts  sales  tax  statute  provides  in 
Chapter  64H,  Section  6 (dd)   that  sales  of  equipment 
directly  relating  to  any  solar,  wind-powered,  or  heat 
pump  system,  which  is  being  utilized  as  a  primary  or 
auxiliary  power  system  for  the  purpose  of  heating  or 
otherwise  supplying  the  energy  needs  of  an  individual's 
principal  residence  in  Massachusetts,  are  exempt  from 
the  sales  tax. 

Based  on  the  foregoing,  it  is  ruled  that: 

(1)  the  air-to-air  heat  exchanger  is  not  eligible 
for  the  income  tax  credit  provided  under  Chapter 
62,  Section  6(d);  and 

(2)  since  it  operates  without  the  use  of  a 
refrigerant  and  compressor,  the  air-to-air 
heat  exchanger  does  not  constitute  a  "heat 
pump  system"  the  sale  of  which  is  exempt  from 
Massachusetts  sales  tax  under  Chapter  64H, 
Section  6 (dd) . 


Very  truly  yours 


L.   Joyce  Hampers  ^ 
Commissioner  of  Revenue 


LJH : JXD:mf 
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(the  "Corporation")   is  an  out-of-state 
corporation  registered  as  a  Massachusetts  vendor.     It  intends 
to  sell  an  item  of  tangible  personal  property  in  Massachusetts 
to  Company  A,     Company  A  does  not  sell  tangible  personal 
property  in  the  regular  course  of  its  business,  but  on  this 
occasion  will  immediately  resell  the  property  to  a  wholesale 
dealer  (Company  B) ,     It  will  make  no  use  of  the  property  other 
than  to  resell  it,     You  inquire  on  behalf  of  the  Corporation 
whether  it  may  take  a  resale  certificate  from  Company  A  on 
its  sale  of  the  item,  in  lieu  of  collecting  the  Massachusetts 
sales  or  use  tax,  and  whether  the  sale  to  Company  A  will  be  a 
casual  and  isolated  sale  exempt  from  tax. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
an  excise  upon  sales  at  retail  of  tangible  personal  property 
in  Massachusetts  by  any  vendor.     "Sale  at  retail"  is  defined 
in  Chapter  64H,  Section  1(13)   as  a  sale  of  tangible  personal 
property  for  any  purpose  other  than  resale  in  the  regular 
course  of  business.     Under  Chapter  64H,  Section  8,  the  burden 
of  proving  that  a  sale  of  tangible  personal  property  by  any 
vendor  is  not  a  sale  at  retail  is  upon  the  vendor  unless  he 
takes  a  resale  certificate  from  the  purchaser;  the  certificate 
relieves  the  vendor  from  the  burden  of  proof  only  if  taken  in 
good  faith  from  a  registered  vendor  engaged  in  the  business  of 
selling  tangible  personal  property. 
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Chapter  64H,  Section  6(c)  provides  that  casual  and 
isolated  sales  by  a  vendor  not  regularly  engaged  in  the 
business  of  making  sales  at  retail  are  exempt  from  tax. 

Based  on  the  foregoing,  it  is  ruled  that: 

Ca)     Company  A  may  not  give  a  resale  certificate 
pursuant  to  the  sale  because  it  is  not  a 
registered  vendor  engaged  in  the  business 
of  selling  tangible  personal  property;  and 

Cb)     the  sale  by  the  Corporation  to  Company  A 
will  not  be  a  casual  and  isolated  sale 
within  the  meaning  of  Chapter  6  4H,  Section 
6  CO  , 

Therefore,  the  sale  will  be  subject  to  Massachusetts  tax. 


Very  truly  yours, 


Commissioner  of  Revenue 

UH:  JXD:mf 
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You  represent  a  taxpayer  who  is  presently  a  Wisconsin 
resident  who  is  planning  to  move  to  Massachusetts.     He  will 
sell  his  Wisconsin  home  and  purchase  a  home  in  Massachusetts. 
Wisconsin  income  tax  law  provides  that  a  taxpayer  who  sells 
his  Wisconsin  residence  and  purchases  a  residence  out-of-state 
is  taxed  on  the  gain  in  the  year  of  the  sale  of  the  Wisconsin 
residence     (Wise.   St.,  Sec,  71.05). 

You  inquire  as  to  what  the  basis  of  the  taxpayer's 
Massachusetts  residence  will  be  for  Massachusetts  income  tax 
purposes . 

Under  Section  1034(a)   of  the  Internal  Revenue  Code 
("Code"),  if  property  used  by  a  taxpayer  as  his  principal 
residence  is  sold  by  him  and  within  a  period  beginning  eighteen 
months  before  the  date  of  sale  and  ending  eighteen  months  after 
such  date  a  new  residence  is  purchased  and  used  by  the  taxpayer 
as  his  principal  residence,  any  gain  from  the  sale  shall  be 
recognized  only  to  the  extent  that  the  taxpayer's  adjusted 
sales  price  of  the  old  residence  exceeds  the  taxpayer's  cost 
of  purchasing  the  new  residence. 

Section  1034(e)   of  the  Code  states  that  in  determining 
the  taxpayer's  adjusted  basis  in  the  new  residence,   at  any 
time  following  the  sale  of  his  old  residence,  the  basis  of 
the  new  residence  shall  be  reduced  by  an  amount  equal  to  the 
amount  of  gain  which  has  not  been  recognized  on  the  sale  of 
the  old  residence. 
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Massachusetts  gross  income  is  federal  gross  income 
with  certain  modifications   (General  Laws  Chapter  62,  Section  2). 
Since  Massachusetts  has  no  provisions  which  modify  the  rules 
for  determining  the  basis  of  real  property  under  Section  1034 
of  the  Code,  the  Massachusetts  basis  of  the  property  will  be 
the  same  as  the  federal  basis. 

Based  on  the  foregoing  it  is  ruled  that  the  taxpayer's 
Massachusetts  basis  for  determining  gain  on  the  sale  or  exchange 
of  his  Massachusetts  residence  will  be  reduced  by  the  amount  of 
gain  which  was  not  recognized  for  federal  purposes  upon  the  sale 
of  the  Wisconsin  residence. 


Very  truly  yours , 

Joyce  Hampers 
Commissioner  of  Revenue 


LJH:RSF:mf 
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Chapter  409  of  the  Acts  of  1979  repealed  General  Laws 
Chapter  62,  Section  7,  effective  January  1,  1980.  You 
inquire  as  to  the  basis  for  Massachusetts  income  tax  purposes 
of  property  acquired  previous  to  this  date  and  sold  subse- 
quently. 

Under  General  Laws  Chapter  62,  Section  7,  Massachusetts 
adjusted  basis  equaled  federal  adjusted  basis  modified  to 
reflect  the  dissimilarity  between  the  federal  and  state 
determinations  of  gross  income.     Repeal  of  that  section 
results  in  the  adoption  of  federal  adjusted  basis  in  deter- 
mining gain  or  loss  for  purposes  of  the  Massachusetts  income 
tax  in  1980  and  subsequent  years. 

Based  on  the  foregoing,  it  is  ruled  that  the  Massachusetts 
basis  of  property  held  on  December  31,  1979  and  sold  or 
exchanged  thereafter  is  the  federal  adjusted  basis  of  such 
property, 


Very  truly  yours. 


L,  Joyce  Hampers 
Commissioner  of  Revenue 


LJH:DMH:mf 
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Commissioner 

October  8,  1980 


Re:   Unit 

Trusts  -  Series  21,   22  and  23 

This  is  in  reply  to  your  letter  of  October  7,   1980,  requesting 
rulings  with  respect  to  the  Massachusetts  income  tax  consequences 
of  Unit  Trusts  -  Series  21,  22  and  23 

("Series  21,   22  and  23  Trusts")  now  being  organized  by  your 
client,  ( 
"Sponsor" ) . 


On  August  6  and  September  25,  1980,  this  office  issued  a 
ruling  and  supplementary  ruling  regarding  the 

Unit  Trust  -  Series  20  ("Series  20  Trust").     Like  the 
Series  20  Trust,   the  Series  21,  22  and  23  Trusts  will  be  organized 
in  the  form  of  unit  investment  trusts  established  under  the  laws 
of  the  Commonwealth  of  Massachusetts.     The  trustee  of  the  Series  21„ 
22  and  23  Trusts  will  be  Trust  Company  of  Boston  and  the 

Series  21,   22  and  23  Trusts'  principal  place  of  business  will  be  j 
in  Massachusetts.     Beneficial  interests  or  shares  in  the  Series  21  jl 
22  and  23  Trusts  will  be  represented  by  transferable  certificates, 
which  will  be  offered  and  sold  primarily  to  Massachusetts  residents. 
However,   there  is  no  requirement  that  Certif icateholders  be 
Massachusetts  residents.  ' 

The  Series  21,   22  and  23  Trusts  will  be  organized  to  hold 
bonds  the  interest  on  which  is  exempt  from  federal  and  Kassachusetti 
personal  income  taxes.  will  act  as  the  Sponsor  of  the  j 

Series  21,   22  and  23  Trusts.     The  Series  21,   22  and  23  Trusts  [I 
will  invest  primarily  in  bonds  of  the  Commonwealth  of  Massachusetts!. 
Its  political  subdivisions,   and  their  agencies  and  instrumentalities^! 
However,  bonds  issued  by  the  Government  of  Puerto  Rico  or  by  its  | 
authority  may  also  be  included.  i 
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In  addition  to  the  investments  described  above,  the  Series  21, 
22  and  23  Trusts  may  also  invest  up  to,  but  not  more  than,  10%  of 
their  total  assets  in  shares  of  one  or  more  previous  series  of 

Unit  Trusts  (the  "Previous  Trusts") 
which  our  client  has  organized.     This  office  has  previously  ruled 
on  the  Massachusetts  income  tax  consequences  of  each  of  the 
Previous  Trusts  in  which  the  Series  20  Trust  will  invest. 

The  Trustee  of  the  Series  21,  22  and  23  Trusts  will  not  have 
authority  to  vary  the  original  portfolio  of  investments  purchased 
by  the  Trusts.     Accordingly,  under  Section  301.7701  -  4(c)  of  the 
U.S.  Treasury  Regulations,  the  Series  21,  22  and  23  Trusts  will 
be  treated  as  trusts  for  federal  income  tax  purposes  and  not  as 
"associations"  taxable  as  corporations.     Moreover,  since  each 
Certif icateholder  will  have  the  right  at  any  time  to  revoke  his 
interest  in  the  Trusts  by  having  his  certificate  redeemed,  the 
Series  21,  22  and  23  Trusts  will  be  treated  for  federal  income 
tax  purposes  as  "grantor  trusts"  under  Section  676(a)  of  the 
Internal  Revenue  Code  of  1954. 

Subject  to  certain  conditions,  including  the  receipt  of  a 
favorable  ruling  from  the  Internal  Revenue  Service,  which  ruling 
has  been  received,  Certif icateholders  in  the  Series  21,  22  and  23 
Trusts  will  be  afforded  the  opportunity  to  automatically  reinvest 
principal  and  income  distributions  in  units  of  other 
Unit  Trusts  established  by  the  Sponsor. 

Based  upon  the  foregoing,  it  is  ruled  that: 

1.  For  Massachusetts  personal  income  tax  purposes,  the 
Series  21,  22  and  23  Trusts  will  be  treated  as  corporate  trusts 
under  Section  8  of  Chapter  62  of  the  Massachusetts  General  Laws 
and  not  as  grantor  trusts  under  Section  10(e)  of  Chapter  62  of 
the  Massachusetts  General  Laws. 

2.  Interest  received  by  the  Series  21,  22  and  23  Trusts  on 
bonds  of  the  Commonwealth  of  Massachusetts  and  its  political 
subdivisions,  their  agencies  and  instrumentalities,  and  on  bonds 
issued  by  the  Government  of  Puerto  Rico  or  by  its  authority  will 
not  be  includible  in  the  Massachusetts  gross  income  of  either  the 
Series  21,  22  and  23  Trusts  or  their  Certif icateholders . 

3.  Gain  or  loss  on  the  sale  or  exchange  of  bonds  of  the 
Commonwealth  and  its  political  subdivisions,  their  agencies  and 
instrumentalities,  except  where  specifically  exempted  by  the  act 
authorizing  issuance  of  the  bonds,  will  be  includible  in  Massachusetts 
gross  income  of  the  Series  21,  22  and  23  Trusts. 
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4.  Certificateholders  of  the  Series  21,  22  and  23  Trusts 
who  are  subject  to  Massachusetts  personal  income  taxes  under 
Chapter  62  of  the  Massachusetts  General  Laws  will  not  be  required 
to  include  in  their  Massachusetts  gross  income  distributions 
received  from  the  Series  21,  22  and  23  Trusts. 

5.  Certificateholders  of  the  Series  21,  22  and  23  Trusts 
who  are  subject  to  Massachusetts  personal  income  taxes  under 
Chapter  62  of  the  Massachusetts  General  Laws  (a)  will  not  be 
required  to  take  into  account  in  determining  their  Massachusetts 
gross  income  gain  or  loss  realized  by  the  Series  21,  22  and  23 
Trusts  on  the  disposition  by  the  Series  21,  22  and  23  Trusts  of  a 
bond;  but  (b)  will  be  required  to  take  into  account  in  determining 
their  Massachusetts  gross  income  gain  or  loss  realized  upon  the 
sale  or  redemption  of  their  Certificates. 

6.  Distributions  received  from  any  of  the  Previous  Trusts 
in  which  the  Series  21,  22  and  23  Trusts  invest  will  not  be 
included  in  the  Massachusetts  gross  income  of  the  Series  21,  22 
and  23  Trust;  but  the  Series  21,  22  and  23  Trusts  will  be  required 
to  take  into  account  in  determining  their  Massachusetts  gross 
income  gain  or  loss  realized  from  the  sale  or  redemption  of  all 

or  any  portion  of  their  investment  in  any  Previous  Trust. 

7.  Certificateholders  of  the  Series  21,  22  and  23  Trusts 
who  are  subject  to  Massachusetts  personal  income  taxes  under 
Chapter  62  of  the  Massachusetts  General  Laws  will  not  be  required 
to  take  into  account  in  determining  their  Massachusetts  gross 
income  gain  or  loss  realized  by  the  Series  21,  22  and  23  Trusts 
on  the  sale,  redemption  or  other  disposition  by  the  Series  21,  22 
and  23  Trusts  of  all  or  any  portion  of  their  interest  in  any 
Previous  Trust. 


truly  yours. 


L.  Joyce  Hampers 
Commissioner  of  Revenue 
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Commissioner 
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October  8,  1980 


You  inquire  whether  sales  in  the  televised  auction 
conducted  by  ("TV  Station")  are  subject  to 

tax.     The  TV  Station  is  operated  by 

Foundation,  which  is  exempt  from  taxation  under  Section 
501(c)(3)  of  the  Internal  Revenue  Code. 

Massachusetts  General  Laws  Chapter  64H,  Section  6(e) 
exempts  from  tax  certain  sales  to  corporations,  foundations, 
organizations  or  institutions  exempt  from  taxation  under 
Internal  Revenue  Code  Section  501(c) (3) ,  as  amended  and 
in  effect  for  the  applicable  period.     There  is  no  such 
exemption  for  sales  b^  a  tax-exempt  foundation. 

Based  on  the  foregoing,  it  is  ruled  that  sales  in  the 
televised  auction  conducted  by  the  TV  Station  are  subject 
to  tax. 


Very  truly  yours, 


Commissioner  of  Revenue 

LJH;JXD:mf 
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You  request  a  ruling  on  whether  the  number  of  antique 
shows  which  you  and  your  wife  each  run  separately  must  be 
combined  for  the  purposes  of  determining  the  applicability 
of  Chapter  395  of  the  Acts  of  1980,  relating  to  the  collec- 
tion of  sales  taxes  at  transient  locations. 

You  manage  three  such  shows  a  year  as  part  of  your 
business;  your  wife  conducts  two  each  year  for  the  benefit 
of  two  nonprofit  organizations.  Each  of  you  separately 
advertises,  procures  the  appropriate  town  licenses,  and 
otherwise  manages  each  of  your  own  shows.  You  and  your 
wife  file  a  joint  income  tax  return,  but  are  separately 
registered  as  sales  tax  vendors  with  the  Department. 

General  Laws  Chapter  62C,  Section  8A  requires  promo- 
ters to  file  with  the  Commissioner  a  monthly  report  contain- 
ing information  on  vendors  present  at  shows   (such  as  flea 
markets  and  antique  shows)   held  during  the  calendar  month 
and  to  retain  records  of  such  shows  for  a  three  year  period. 
Under  Section  67A  of  that  same  chapter,  a  promoter  must  also 
meet  certain  registration  requirements,  and  is  forbidden  to 
allow  unregistered  vendors  to  offer  taxable  goods  for  sale 
at  a  show.     A  "promoter"  is  defined  in  Section  1  of  that 
chapter  as: 
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"...a  person  who,  either  directly  or  indirectly, 
rents,  leases  or  grants  a  license  to  use  space 
to  any  person  for  the  display  for  sale  or  for 
the  sale  of  tangible  personal  property  subject 
to  /the  sales  tax^f  at  more  than  three  shows 
during  the  calendar  year,  or  who  operates  more 
than  three  shows  during  the  calendar  year." 

"Person",  as  used  in  the  General  Laws,  includes  corporations 
societies,  associations  and  partnerships,  unless  otherwise 
defined.     (General  Laws  Chapter  4,  Section  7(23).) 

Based  on  the  foregoing,  it  is  ruled  that  the  number  of 
antique  shows  which  you  and  your  wife  run  separately  and 
independently  need  not  be  combined  for  the  purposes  of  deter 
mining  whether  you  are  a  promoter  under  Chapter  395  of  the 
Acts  of  1980. 

Although,  on  these  facts,  you  are  not  required  to  regis 
ter  as  a  promoter,  the  vendors  participating  in  the  antique 
shows  remain  responsible  for  collecting  and  remitting  sales 
taxes . 


Very  truly  yours , 


Commissioner  of  Revenue 


I*JH:DMH:mf 
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You  inquire  whether  sales  tax  applies  to  the  sale 
in  Massachusetts  of  the  following  pharmaceutical  items: 

(1)  intravenous  solutions  in  plastic  or  glass 
containers,  made  up  of  water,  carbohydrates, 
electrolytes,  vitamins  and  amino  acids,  in 
various  combinations; 

(2)  plastic  intravenous  administration  sets 
and  accessories,  including  tubing,  entry  spikes, 
and  flow  control  devices; 

(3)  solutions  in  plastic  or  glass  containers, 
made  up  of  water,  sugars  and  other  carbohydrates, 
alcohols,  salts  and  minerals,  in  various  combina- 
tions, generally  used  for  irrigation   (these  solu- 
tions are  not  administered  intravenously) ;  and 

(4)  glass  and  plastic  containers  used  for  with- 
drawal and  storage  of  blood  or  plasma  prior  to 
its  transfusion. 

The  solutions  listed  in  (1)  and  (3)  above  are  available 
only  by  prescription. 
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It  is  assumed  for  purposes  of  this  ruling  that  none 
of  the  items  is  to  be  sold  for  resale  in  the  regular  course 
of  business  or  sold  to  an  exempt  purchaser. 

Massachusetts  General  Laws  Chapter  64H,  Section  6(1) 
exempts  from  tax  sales  of  medicine  on  prescriptions  of 
registered  physicians  and  sales  of  blood  or  blood  plasma. 
Section  6(z)   of  Chapter  64H  exempts  sales  of  "...solutions 
purchased  by  a  person  who  has  undergone  a  colostomy  or  an 
ileostomy  and  which  are  used  entirely  as  the  result  of 
such  operation."     Under  Section  6(q)(l)   of  Chapter  64H, 
sales  of  nonreturnable  containers  when  sold  without  the 
contents  to  persons  who  place  the  contents  in  the  container 
and  sell  the  contents  together  with  the  container  are  exempt 
from  the  sales  tax. 

Based  on  the  foregoing,  it  is  ruled  that: 

(1)  sales  of  the  intravenous  solutions  listed 
in  CI)   above  are  exempt  from  tax; 

(2)  sales  of  the  administration  sets  and 
accessories  listed  in  (2)   above  are  taxable; 

C3)     sales  of  the  irrigating  solutions  des'- 
cribed  in  C.3)  above  are  subject  to  tax  unless 
the  solutions  are  sold  to  a  person  who  has  had 
a  colostomy  or  ileostomy  and  are  used  entirely 
as  the  result  of  such  an  operation;  and 

f4I     sales  of  the  blood  and  plasma  containers 
described  in  (.4)   above  are  subject  to  tax 
unless  the  items  are  sold  to  persons  who  with-^ 
draw  blood  or  plasma  into  them  and  sell  the 
blood  or  plasma  to  others. 


Very  truly  yours. 


L,  Joyce  Hampers  ^ 
Commissioner  of  Revenue 


UHj  JXD:mf 
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In  1974  ,      /a]\       ,  Inc.  of        _  ,  Connecticut 

acquired  an  airplane   (  )    from/B  Corporation]\_.  /B  Corporation] 

at  that  time  was  a  subsidiary  of  /   and  2^3 

acquired  the  airplane  to  retain  use  of  it  after  divesti- 
ture of  /b^       .     The  airplane  was  originally  purchased  by 
^3  Minnesota  in  1966  .     Its  base  was  changed  from 

Minnesota  to  Connecticut  at  the  time  the  airplane  was 
acquired  by       [k\       from  •  February,  1977,  its 

base  was  changed  to  New  Jersey. 

A,   Inc."]^  is  currently  considering  basing  the  aircraft 
in  W^stfield^  Massachusetts,     You  inquire  whether  this 
would  result  in  liability  for  Massachusetts  use  tax. 

It  is  assumed  for  purposes  of  this  ruling  that  there 
will  be  no  sale   (as  defined  in  Chapter  64H,  Section  1(12)) 
of  the  airplane  in  connection  with  the  change  in  its  base 
of  operations. 
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Massachusetts  General  Laws  Chapter  641,  Section  2 
imposes  an  excise  upon  the  storage,  use  or  other  con- 
sumption in  Massachusetts  of  tangible  personal  property 
purcliased  from  any  vendor  for  storage,  use  or  other 
consi-imption  in  Massachusetts.     Section  8(f)  of  Chapter 
641  establishes  a  presumption  that  tangible  personal 
property  shipped  or  brought  into  Massachusetts  by  the 
purchaser  was  purchased  for  storage,  use  or  other  con- 
sumption in  Massachusetts,  provided  that  the  property 
was  shipped  or  brought  into  Massachusetts  within  six 
months  after  its  purchase. 

Based  on  the  foregoing  facts,  it  is  jruled  that  the 
Massachusetts  use  tax  does  not  apply  to  /A,  Inc.  j 
storage  or  use  of  this  airplane  in  Massachusetts,  because 
/a,  inc.A^id  not  acquire  this  airplane  for  storage  or 
use  in  Massachusetts. 


L.  Joyce  Hampers 
Commissioner  of  Revenue 
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The  ("Fund") 
is  a  no-load,  open-end  diversified  investment  company  incorporated 
in  Maryland  with  its  principal  office  in  Delaware.     It  is  regis- 
tered under  the  Investment  Company  Act  of  19  40  and  qualifies  as  a 
regulated  investment  company  under  Internal  Revenue  Code  Section 
851.     The  Fund  is  designed  for  institutions  acting  in  fiduciary, 
advisory,  agency,  or  similar  capacity.     The  only  contact  the  Fund 
maintains  with  the  Commonwealth  is  the  sale  of  Fund  shares  to 
institutions  based  in  Massachusetts. 

Fund  shares  are  available  through 
("Sponsor")   and  other  broker-dealers.     The  Sponsor,  which  also 
acts  as  the  Fund  administrator  and  distributor,  is  a  Delaware 
corporation  with  its  principal  place  of  business  in  New  York.  It 
is  registered  in  Massachusetts  as  a  broker-dealer  and  has  a  sales 
office  in  the  Commonwealth. 

Fund  assets  are  held  by  the 

("Custodian")   in  Philadelphia  and  all  Fund  disbursements 
are  made  by  the  Custodian  from  that  city. 

("Investment  Advisor")   is  a  wholly  owned 
subsidiary  of  the  Custodian  and  is  incorporated  in  Delaware. 
Neither  the  Custodian  nor  the  Investment  Advisor  is  qualified  to 
do  business  in  or  maintains  an  office  in  Massachusetts. 
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Substantially  all  of  the  assets  of  the  Fund  are  invested 
in  short-term  obligations  of  states,  territories  and  possessions 
of  the  United  States  end  the  District  of  Columbia  and  their 
political  subdivisions,  agencies,  instrumentalities  or  authori- 
ties.    The  Fund  seeks  to  provide  institutions  with  as  high  a 
level  of  current  interest  income  exempt  from  federal  taxation 
as  is  consistent  with  relative  stability  of  income. 

Fund  shares  will  be  sold  at  net  asset  value  per  share.  Each 
share  is  entitled  to  one  vote  and  to  participate  equally  in  Fund 
dividends  and  net  assets  on  liquidation.     Shares  may  be  redeemed 
directly  by  order  to  the  Sponsor  or  through  the  use  of  a  special 
checking  account  which  the  shareholder  may  establish  with  the 
Custodian . 

Dividends  are  declared  on  each  day  that  both  the  Custodian 
and  Sponsor  are  open  for  business,  and  are  paid  monthly.  Any 
realized  net  long-term  capital  gains  will  be  distributed  annually. 
Shareholders  may  have  their  dividends  automatically  reinvested. 

Currently  Fund  assets  are  held  in  one  multi-state  portfolio. 
The  Fund  is  considering  also  establishing  a  series  of  separate 
portfolios,  each  of  which  would  hold  the  obligations  of  a  single 
state  and  its  political  subdivisions,  agencies,  instrumentalities, 
and  authorities.     These  would  include  a  Massachusetts  portfolio, 
consisting  of  Massachusetts  obligations.     Dividends  and  distribu- 
tions to  shareholders  of  the  Massachusetts  portfolio  would  be  paid 
solely  out  of  the  earnings  or  assets  of  that  portfolio. 

The  Fund  is  also  considering  converting  from  a  Maryland 
corporation  to  a  Pennsylvania  common  law  trust  ("Trust") .  Upon 
conversion,  the  Fund  would  establish  a  series  of  portfolios, 
including  one  for  Massachusetts  obligations.     Each  portfolio 
would  be  represented  by  its  own  shares,  such  as  Massachusetts 
Trust  shares.     None  of  the  prospective  trustees  is  a  Massachusetts 
resident . 

Based  on  the  foregoing,  it  is  ruled: 

1.     Shareholders  of  the  Fund,  in  its  present  corporate  form, 
who  are  subject  to  Massachusetts  income  taxation  under  General 
Laws  Chapter  62,  will  not  be  required  to  include  that  portion  of 
their  tax-exempt  dividends  (as  defined  in  Internal  Revenue  Code 
Section  852(b) (5) (A))   in  their  Massachusetts  gross  income  which 
the  Fund  clearly  identifies  as  directly  attributable  to  interest 
earned  on  Massachusetts  obligations  specifically  exempted  from 
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income  taxation  in  the  Commonwealth.     Massachusetts  shareholders 
of  the  Fund  will  be  required  to  include  all  remaining  dividends 
in  their  Massachusetts  gross  income. 

Massachusetts  shareholders  of  the  Fund  will  recognize 
gain  or  loss  upon  sale  or  redemption  of  their  Fund  shares. 

2.  If  the  Fund  establishes  a  series  of  portfolios,  the 
shareholders  of  the  Massachusetts  portfolio  who  are  subject  to 
Massachusetts  income  taxation  under  General  Laws  Chapter  62  would 
not  be  required  to  include  tax-exempt  dividends   (as  defined  in 
Code  Section  852(b) (5) (A))   in  their  Massachusetts  gross  income  to 
the  extent  that  such  dividends  represent  interest  earned  on  Massa- 
chusetts obligations  specifically  exempted  from  income  taxation  in 
the  Commonwealth.     Massachusetts  shareholders  of  the  Fund  will  be 
required  to  include  all  remaining  dividends  in  their  Massachusetts 
gross  income. 

Massachusetts  shareholders  of  the  Fund  will  recognize 
gain  or  loss  upon  sale  or  redemption  of  their  Fund  shares. 

3.  Upon  conversion  to  a  Pennsylvania  common  law  trust,  the 
Fund  would  become  a  corporate  trust  for  purposes  of  the  Massachu- 
setts income  tax.  Provided  that  the  Trust  continued  to  qualify 
as  a  regulated  investment  company  under  Code  Section  851,  distri- 
butions of  the  Massachusetts  Trust  to  its  shareholders  who  were 
subject  to  Massachusetts  income  taxation  under  General  Laws  Chap- 
ter 62,  would  receive  the  same  tax  treatment  as  that  described  in 
Ruling  2  above. 


Commissioner  of  Revenue 
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("Corporation")  is  an  out-of-state 
corporation  registered  as  a  Massachusetts  vendor.     It  will 
sell  equipment  to  a  wholesale  dealer  ("Dealer")  based  out- 
side Massachusetts.     The  Dealer  is  registered  as  a  vendor 
in  his  home  state  but  not  in  Massachusetts.     The  equipment 
will  be  located  in  Massachusetts  at  the  time  of  sale,  and 
will  be  delivered  to  the  Dealer  in  Massachusetts.  The 
Dealer  will  purchase  the  equipment  for  resale  in  the  regular 
course  of  business  to  a  customer  located  outside  Massachusetts. 
In  your  letter  of  September  23,  1980,  you  inquire  whether  the 
Corporation  may  take  from  the  Dealer  a  resale  certificate 
from  the  Dealer's  home  state,  in  lieu  of  collecting  the  Massa- 
chusetts sales  tax  on  the  transaction, 

Massachusetts  General  Laws  Chapter  6  4H,  Section  2  imposes 
an  excise  upon  sales  at  retail  of  tangible  personal  property 
in  Massachusetts  by  any  vendor,     "Sale  at  retail"  is  defined 
in  Chapter  64H,  Section  1(13)   as  a  sale  of  tangible  personal 
property  for  any  purpose  other  than  resale  in  the  regular 
course  of  business. 

Section  7  of  Chapter  64H  provides  that  no  person  shall  do 
business  in  Massachusetts  as  a  vendor  unless  a  registration 
shall  have  been  issued  to  him  for  each  place  of  business  in 
accordance  with  Chapter  62C,  Section  67,  which  requires  each 
vendor  to  file  an  application  for  a  registration  certificate 
with  the  Massachusetts  Commissioner  of  Revenue, 
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Under  Chapter  64H,  Section  8,  the  burden  of  proving 
that  a  sale  of  tangible  personal  property  by  any  vendor 
is  not  a-  sale  at  retail  is  upon  the  vendor  unless  he  takes 
a  resale  certificate  from  the  purchaser;  the  certificate 
relieves  the  vendor  from  the  burden  of  proof  only  if  taken 
in  good  faith  from  a  vendor  who  holds  a  registration  certi- 
ficate .issued  under  Section  7. 

Based  on  the  foregoing/  it  is  ruled  that  the  Corpora- 
tion's sale  will  be  presumed  to  be  subject  to  tax  unless 
the  Dealer  registers  as  a  Massachusetts  vendor  and  presents 
a  Massachusetts  resale  certificate  pursuant  to  the  sale. 
The  Corporation  may  overcome  this  presumption  by  accepting 
in  good  faith  from  the  Dealer 

(1)  a  notarized  statement  on  its  letterhead  that 
it  is  not  engaged  in  business  in  Massachusetts 
within  the  meaning  of  Chapter  64H/  Section  1(5), 
and  that  it  is  purchasing  the  equipment  solely 
for  resale  outside  Massachusetts;  and 

(2)  a  copy  of  the  Dealer's  out-of-state  registration 


or  permit. 


L.  Joyce  Hampers  ^ 
Commissioner  of  Revenue 
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You  represent  an  association  of  Massachusetts  dealers 
of  pleasure  boats.     You  inquire  whether  the  dealers  must 
collect  Massachusetts  sales  tax  on  sales  of  pleasure  boats 
that  are: 

(1)  purchased  by  non-Massachusetts  residents 
or  out-of-state  corporations;  and 

(2)  delivered  outside  Massachusetts  by  inter- 
state motor  carrier  or  by  captains  hired 
by  the  dealers  for  the  purpose.  (The 
method  and  place  of  delivery  are  set  forth 
in  each  case  in  an  agreement  between  the 
dealer  and  purchaser.) 

You  do  not  inquire  whether  the  dealers  must  collect 
Massachusetts  use  tax  in  connection  with  the  sales,  because 
you  represent  that  the  boats  are  not  purchased  for  storage, 
use  or  other  consumption  in  Massachusetts  within  the  meaning 
of  Massachusetts  General  Laws  Chapter  641,  Section  2. 
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Massachusetts  General  Laws  Chapter  6  4H,  Section  2  imposes 
an  excise  upon  sales  at  retail  of  tangible  personal  property 
in  Massachusetts.  Under  Chapter  64H,  Section  6(b),  sales  of 
tangible  personal  property  which  the  vendor  is  obligated  under 
the  terms  of  any  agreement  to  deliver  to  a  purchaser  outside 
the  Commonwealth  or  to  an  interstate  carrier  for  delivery  to 
a  purchaser  outside  the  Commonwealth  are  exempt  from  tax. 

Based  on  the  foregoing  facts,  it  is  ruled  that  the  dealers 
need  not  collect  the  Massachusetts  sales  tax  on  the  pleasure 
boat  sales,  which  are  not  for  storage,  use  or  other  consumption 
in  Massachusetts;  the  sales  either  take  place  outside  Massachu- 
setts or  are  exempt  under  Chapter  64H,  Section  6(b). 


Vejry  truly  yours. 


L.  Joyce  Hampers  ^ 
Commissioner  of  Revenue 
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Your  client  rents  a  number  of  fully-equipped  house- 
keeping apartments  in  Provincetown  to  vacationers  for 
varying  lengths  of  stay,  some  in  excess  of  90  days.  The 
owner  provides  tenants  with  year  round  linen  service  and 
with  complete  maid  service  during  the  summer  months.  You 
inquire  whether  the  transfer  of  occupancy  of  these  house- 
keeping units  is  subject  to  the  room  occupancy  excise  under 
General  Laws  Chapter  6  4G 

Section  1  of  General  Laws  Chapter  64G  defines  a 
motel  as: 

"...any  building  or  a  portion  of  a  building,  other 
than  a  hotel  or  lodging  house,  in  which  persons 
are  lodged  for  hire  with  or  without  meals  and 
which  is  licensed  or  required  to  be  licensed  under 
the  provisions  of  section  thirty-two  B  of  chapter 
one  hundred  and  forty  or  is  a  private  club"; 

and  a  lodging  house  as: 

"...a  house  where  lodgings  are  let  to  five  or  more 
persons  not  within  the  second  degree  of  kindred 
to  the  person  conducting  it,  licensed  or  required 
to  be  licensed  under  section  twentv-three  of  chap- 
ter one  hundred  and  forty,' 
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Based  on  the  foregoing  it  is  ruled  that  the  transfer 
of  occupancy  of  these  housekeeping  units,  both  during  the 
summer  ^nd  at  other  times  of  the  year,  is  subject  to  the 
room  occupancy  excise  under  General  Laws  Chapter  64G.  The 
excise  is  imposed  upon  the  consideration  paid  for  the  firs 
90  days  of  occupancy  by  each  occupant. 


truly  yours. 


,>^.   


L,  Joyce  Hampers 
Commissioner  of  Revenue 


LJH : DMH:mf 


LR  80-72 


Joyce  Hampers 
Commissioner 


iOO    ^aymtiU(/<^  «5^<^   3to^  02204 


October  27,  198G 


You  represent  a  client  ("Company")   that  intends  to 
sell  truck  tires  in  Massachusetts  to  common  carriers 
engaged  in  interstate  commerce  and  to  distributors  who 
will  resell  the  tires  to  such  common  carriers.     You  ask 
several  questions  concerning  the  Massachusetts  sales  and 
use  tax  consequences  of  the  Company's  planned  activities, 

(1)     You  inquire  whether  the  Company  will  be 
required  to  register  as  a  Massachusetts  vendor 
and  collect  the  Massachusetts  sales  and  use 
taxes  if  it  stores  tires  in  a  public  warehouse 
in  Massachusetts  for  sale  within  and  without 
the  Commonwealth, 

Massachusetts  General  Laws  Chapter  6  4H,  Section  7 
provides  that  no  person  shall  do  business  in  Massachusetts 
as  a  vendor  unless  a  registration  shall  have  been  issued 
to  him  for  each  place  of  business.     Section  3  of  that 
chapter  requires  each  vendor  to  collect  the  sales  tax  from 
the  purchaser.     Chapter  641,  Section  4  provides  that  every 
vendor  engaged  in  business  in  Massachusetts  and  making 
sales  of  tangible  personal  property  for  storage,  use  ox 
other  consumption  in  Massachusetts  not  exempted  under 
Chapter  641  must  collect  the  use  tax  from  the  purchaser. 
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For  purposes  of  both  the  sales  amd  use  tax  laws, 
Chapter  64H,  Section  1(5)   defines  "^2^9^?®^  i'^  business 
in  the  commonwealth"  as  including  "having  a  business 
location  in  the  commonwealth,"  and  provides  that  a  person 
who  regularly  maintains  a  stock  of  tangible  personal  prop- 
erty in  Massachusetts  for  sale  in  the  ordinary  course  of 
business  is  considered  to  have  a  business  location  in  the 
Commonwea 1th . 


Based  on  the  foregoing,   it  is  ruled  that  if  the 
Company  stores  tires  in  a  public  warehouse  in  Massachusetts 
for  sale  within  and  without  the  Commonwealth,   it  will  be 
required  to  register  as  a  Massachusetts  vendor  and  collect 
Massachusetts  sales  and  use  taxes  on  its  sales  subject  to 
tax  in  Massachusetts. 


(2)     You  inquire  whether  the  Company  will  be 
required  to  register  as  a  Massachusetts  vendor 
and  collect  Massachusetts  sales  and  use  taxes 
if  its  only  contact  with  Massachusetts  is  direct 
mail  solicitation  from  outside  the  state  and  the 
shipment  of  tires  into  Massachusetts  by  common 
carrier. 

Chapter  64H,  Section  1(5)   defines  "/ej^igaged  in  business 
in  the  commonwealth"  as  including 

"regularly  soliciting  orders  for  the  sale  of 
tangible  personal  property  by  salesmen, 
solicitors,  or  representatives  in  the  common- 
wealth, unless  such  activity  consists  solely 
of  solicitation  by  direct  mail  or  advertising 
via  newspapers,  radio  or  television;" 


and 


"regularly  engaging  in  the  delivery  of  property 
in  the  commonwealth  other  than  by  common  carrier 
or  United  States  mail." 


Based  on  the  foregoing,  it  is  ruled  that  if  the  Company's 
only  contact  with  Massachusetts  is  direct  mail  solicitation 
from  outside  the  state  and  the  shipment  of  tires  into  Massachu- 
setts by  common  carrier,   it  will  not  be  required  to  register 
as  a  Massachusetts  vendor  and  collect  Massachusetts  sales  and 
use  taxes. 
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(3)  You  inquire  whether  sales  of  truck  tires  to 
common  carriers  engaged  in  interstate  commerce 
are  exempt  from  tax  in  Massachusetts. 

Chapter  64H,  Section  6(a)   exempts  from  tax  sales  which 
the  Commonwealth  is  prohibited  from  taxing  under  the  Consti- 
tution or  laws  of  the  United  States. 

State  taxes  having  an  impact  on  interstate  commerce  are 
constitutional  so  long  as  there  is  sufficient  nexus  between 
the  taxpayer  and  the  taxing  state,  and  so  long  as  the  tax  is 
fairly  apportioned,  does  not  discriminate  against  interstate 
commerce,  and  bears  a  fair  relation  to  the  services  provided 
by  the  taxing  state.  Complete  Auto  Transit ,  Inc.  v.  Brady , 
430  U.S.  274  (1977);  Department  of  Revenue  v.  Association  of 
Washington  Stevedoring  Cos. .   435  U.S.   734  (197FrT 

State  taxes  on  the  storage  or  use  of  railroad  equipment 
and  aircraft  fuel,  both  to  be  consumed  in  interstate  commerce, 
have  been  upheld  by  the  United  States  Supreme  Court  against 
the  argument  that  they  violated  the  commerce  clause  of  the 
federal  Constitution.     Southern  Pacific  Co.  v.  Gallagher ,  306 
U.S.   167   (1939);  United~Air  Lines,  Inc.  v7  Mahin,  410  U.'S. 
623  (1973). 

Based  on  the  foregoing,  it  is  ruled  that  Massachusetts 
sales  of  truck  tires  to  common  carriers  engaged  in  interstate 
commerce  are  subject  to  tax. 

(4)  Finally,  you  inquire  whether  the  Company  must 
collect  sales  or  use  taxes  when  it  ships  tires  from 
a  Massachusetts  public  warehouse  to  out-of-state 
purchasers  in  connection  with  out-of-state  sales. 

Chapter  64H,  Section  2  imposes  the  sales  tax  on  sales 
at  retail  in  the  Commonwealth.     Under  Chapter  64H,  Section 
6(b),  sales  of  tangible  personal  property  which  the  vendor 
is  obligated  under  the  terms  of  any  agreement  to  deliver  to 
a  purchaser  outside  Massachusetts  or  to  an  interstate  carrier 
for  delivery  to  a  purchaser  outside  Massachusetts  are  exempt 
from  tax.     Chapter  641,  Section  2  imposes  the  use  tax  upon 
the  storage,  use  or  other  consumption  in  Massachusetts  of 
tangible  personal  property  purchased  for  storage,  use  or 
other  consumption  in  Massachusetts, 
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Assuming  that  the  tires  are  not  sold  for  storage,  use 
or  other  consumption  in  Massachusetts,  their  shipment  out- 
of-state  from  a  public  warehouse  in  Massachusetts  in  connec- 
tion with  out-of-state  sales  gives  rise  to  no  obligation  to 
collect  the  sales  or  use  tax. 


Very  truly  yours, 


Commissioner  of  Revenue 
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Your  client  conducts  sales  of  used  household  items 
in  the  homes  of  the  items'  owners.     The  sales  are  akin 
to  garage  sales,  except  that  in  most  cases  virtually  the 
entire  contents  of  the  home  are  put  up  for  sale. 

Your  client  does  not  buy  or  sell  any  merchandise  for 
her  own  account.     She  comes  to  the  owner's  home  prior  to 
the  sale  to  recommend  a  price  for  each  item  to  be  sold, 
and  acts  as  the  salesperson  at  the  sale  itself.     She  also 
makes  all  incidental  arrangements  in  connection  with  the 
sale.     Her  remuneration  is  based  on  a  percentage  of  the 
proceeds  from  the  sale. 

The  sales  usually  last  one  day  only  but  sometimes 
take  place  on  two  consecutive  days;  in  no  case  does  your 
client  conduct  more  than  two  such  sales  a  year  for  any 
single  owner  of  items  sold. 

You  inquire  whether  your  client  must  register  and 
collect  tax  as  a  sales  tax  vendor,  and  whether  the  sales 
of  the  household  items  are  exempt  as  casual  and  isolated 
sales . 
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Massachusetts  General  Laws  Chapter  64H,  Section  7 
provides  that  no  person  shall  do  business  in  Massachusetts 
as  a  vendor  unless  a  registration  shall  have  been  issued 
to  him.     Section  3  of  Chapter  64H  requires  vendors  to  collect 
the  sales  tax  from  purchasers,  and  Section  2  requires  them  to 
pay  over  the  tax  to  the  Commissioner. 

"Vendor"  is  defined  in  Chapter  64H,  Section  1(18)   as  "a 
retailer  or  other  person  selling  tangible  personal  property 
of  a  kind  the  gross  receipts  from  the  retail  sale  of  which 
are  required  to  be  included  in  the  measure  of  /the  sales  tax^. " 
Section  1(9)   defines  "retailer"  as  including 

" (a)     Every  person  engaged  in  the  business 
of  making  sales  at  retail, 
(b)     Every  person  engaged  in  the  making 
of  retail  sales  at  auction  of  tangible 
personal  property  whether  owned  by  such 
person  or  others. 

/ind3 

(d)     Every  salesman,  representative,  ped- 
dler or  canvasser  who,  in  the  opinion  of 
the  commissioner,  it  is  necessary  to  re- 
gard for  the  efficient  administration  of 
this  chapter  as  the  agent  of  the  dealer, 
distributor,  supervisor  or  employer  under 
whom  he  operates  or  from  whom  he  obtains 
the  tangible  personal  property  sold  by 
him.     The  commissioner  may,  in  such  cases, 
treat  and  regard  such  agent  as  the  retailer 
jointly  responsible  with  his  principal, 
employer  or  supervisor  for  the  collection 
and  payment  of  the  tax  imposed  by  this  chap- 
ter." 

Chapter  64H,  Section  6(c)   exempts  from  sales  tax  casual 
and  isolated  sales  by  a  vendor  not  regularly  engaged  in  the 
business  of  making  sales  at  retail.     Sales  Tax  Regulation 
830  CMR  16.01  lists^examples  of  exempt  casual  and  isolated 
sales,   including  "/a^  person  selling  his  household  furniture"; 
but  provides  that  when  an  auctioneer  conducts  any  sale  listed 
as  otherwise  exem.pt,   it  is  not  exempt  as  a  casual  and  isolated 
sale . 
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Based  on  the  foregoing,  it  is  ruled  that  your  client 
must  register  as  a  vendor  and  collect  and  pay  over  sales 
tax  on  the  sales  of  the  household  items;  the  sales  are  not 
casual  "and  isolated  sales  within  the  meaning  of  Chapter 
64H ,  Section  6(c). 


Very  truly  yours 


/ 
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In  your  letter  of  October  8,   1980,  you  request  certain 
rulings  relative  to  the  taxation  of  the 

Series  D   ( "Trust") . 

The  Trust  has  three  corporate  Sponsors.     All  of  the 
Sponsors  have  principal  offices  in  New  York  City,  and  numerous 
other  offices  throughout  the  United  States  and  overseas.  Each 
of  the  corporate  Sponsors  is  registered  to  do  business  in  the 
Commonwealth  as  a  foreign  corporation.     The  Trustee  is  a 
New  York  bank  with  its  principal  place  of  business  in  New  York 
City.     The  Trust  Agreement  will  be  executed  and  delivered  in 
New  York.     All  activities  of  the  Trust  will  be  conducted  in 
New  York,  its  assets  will  be  located  in  New  York,  and  its  dis- 
tributions to  Unitholders  will  be  made  from  New  York.  The 
Trust  will  have  no  office  in  Massachusetts. 

The  Trust  is  composed  of  five  separate  and  distinct  trusts 
designated  respectively  as  the  California  Trust  D,  the  Massachu- 
setts Trust  D,  the  Minnesota  Trust  D,  the  New  York  Trust  D,  and 
the  Pennsylvania  Trust  D. 

The  Massachusetts  Trust  D  will  be  comprised  of  interest- 
bearing  bonds  of  governmental  entities  located  in  Massachusetts 
and  Puerto  Rico  and  of  Units  of  previous  Series  of  Massachusetts 
Trusts   ("Previous  Trusts")  which  in  turn  represent  an  interest 
in  such  Massachusetts  and  Puerto  Rico  governmental  bonds.  All 
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of  the  interest  received  on  these  bonds  will,  in  the  opinion  of 
Counsel  f or^  the  Issuing  governmental  authorities,  be  exempt  under 
e:'.isting  law  from  botn  Federal  and  Massachusetts  income  taxes. 

Each  of  ♦-he  five  trusts  will  be  administered  as  a  distinct 
entity  with  separate  certificates,  expenses,  books  and  records. 
Each  Unit  of  the  Massachusetts  Trust  D  will  represent  an  undivided 
fractional  interest  in  the  principal  and  net  income  of  the  Massa- 
chusetts Trust  D.     Units  which  the  Sponsors  receive  as  a  result 
of  depositing  assets  in  the  Massachusetts  Trust  D  will  be  offered 
and  sold  in  Massachusetts,     Following  the  initial    public  offering 
period,  the  Sponsors  intend  to  maintain  a  market  for  the  Units  of 
the  Massachusetts  Trust  D  and  to  offer  to  purchase  the  Units  at 
the  aggregate  offering  price  of  the  underlying  bonds  and  Units 
from  Previous  Trusts.     Amounts  representing  interest  for  federal 
income  tax  purposes  and  principal  received  by  the  Massachusetts 
Trust  D  will  be  distributed  monthly. 

The  powers  of  the  Trustee  to  deal  with  the  bonds  and  Units 
once  deposited  are  strictly  limited  by  the  terms  of  the  Trust 
Agreement.     Except  as  set  forth  below,  the  acquisition  by  the 
Massachusetts  Trust  D  of  any  securities  other  than  the  bonds  and 
Units  of  Previous  Trusts  initially  deposited  is  prohibited.  The 
Sponsors  may  direct  the  Trustee  to  dispose  of  the  bonds  in  the 
event  of  default  or  other  adverse  contingencies  and  to  dispose 
of  Previous  Trust  Units  in  the  event  of  certain  detrimental  price 
declines  or  other  adverse  contingencies. 

The  Massachusetts  Trust  D  may  be  amended  by  the  Trustee  and 
the  Sponsors  without  the  consent  of  the  Unitholders  only  to  cure 
an  ambiguity,  to  correct  or  supplement  any  provision  which  may 
be  defective  or  inconsistent,  or  to  make  such  provisions  as  will 
not  adversely  affect  the  interest  of  the  Unitholders. 

The  Massachusetts  Trust  D  will  terminate  when  the  principal 
amount  of  assets  held  in  the  Massachusetts  Trust  D  is  less  than 
25%  of  the  principal  amount  of  the  assets  originally  deposited 
in  it.     The  Massachusetts  Trust  D  may  be  terminated  at  any  time 
by  the  written  consent  of  100%  of  the  Unitholders.     If  the  value 
of  the  Massachusetts  Trust  D  as  shown  by  any  evaluation  is  less 
than  50%  of  the  principal  amount  of  the  assets  originally  deposit- 
ed in  it,  the  Trustee  may  in  its  discretion  and  will,  when  direct- 
ed by  the  Sponsors,  terminate  the  Trust.     In  no  event  will  the 
Massachusetts  Trust  D  terminate  later  than  January  1,  2029. 
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In  the  opinion  of  Counsel  for  the  Sponsors,  the  Massachusetts 
Trust  D  is -not  an  association  taxable  as  a  corporation  for  federal 
income  tax  purposes;  each  holder  of  a  certificate  of  ownership 
will  be  treated  as  the  owner  of  a  pro  rata  portion  thereof,  under 
the  Internal  Revenue  Code  of  1954,  as  amended,  and  the  income  of 
the  Massachusetts  Trust  D  will  be  treated  as  income  of  the  Unit- 
holders,    Interest  on  the  bonds  which  is  exempt  from  federal  income 
tax  when  received  by  the  Massachusetts  Trust  D  (or  by  the  Previous 
Trusts)  will  retain  its  tax'-exempt  status  for  federal  purposes  when 
distributed  to  Unitholders. 

It  is  also  the  opinion  of  Counsel  for  the  Sponsors  that  for 
federal  income  tax  purposes  the  Unitholder  will  be  considered  to 
have  received  his  pro  rata  share  of  bond  interest  when  it  is 
received  by  the  Massachusetts  Trust  D,  or  a  Previous  Trust,  and 
will  have  a  taxable  event  when  the  Massachusetts  Trust  D  disposes 
of  either  a  bond  or  a  Previous  Trust  Unit. 

Based  on  the  foregoing,   it  is  ruled: 

1,  For  Massachusetts  income  tax  purposes,  the  Massachusetts 
Trust  D  will  be  treated  as  a  corporate  trust  under  Section  8  of 
Chapter  62  of  the  Massachusetts  General  Laws  and  not  as  a  grantor 
trust  under  Section  10(e)   of  Chapter  62  of  the  General  Laws. 

2,  The  proposed  activities  of  the  Massachusetts  Trust  D  do 
not  constitute  doing  business  in  Massachusetts  within  the  meaning 
of  Section  8  of  Chapter  62  of  the  General  Laws;  therefore  the 
'•.assachusetts  Trust  D  will  not  be  subject  to  Massachusetts  income 
taxation  under  Chapter  62, 

3,  Unitholders  who  are  subject  to  Massachusetts  income  taxa- 
tion under  Chapter  62  will  not  be  required  to  include  dividends 
received  from  the  Massachusetts  Trust  D  in  their  Massachusetts 
gross  income  to  the  extent  that  such  dividends  represent  tax-exempt 
interest  for  federal  income  tax  purposes  received  by  the  Massachu- 
setts Trust  D,  or  by  a  Previous  Trust  in  which  the  Massachusetts 
Trust  D  owns  an  interest,  on  obligations  issued  by  Massachusetts, 
its  counties,  municipalities,  authorities,  political  subdivisions 
or  instrumentalities  or  by  the  government  of  Puerto  Rico  or  by 

its  authority.  Any  undistributed  earnings  of  the  Massachusetts 
Trust  D  will  not  be  attributed  to  Unitholders  for  Massachusetts 
income  tax  purposes. 
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4.  The  Massachusetts  Trust  D's  capital  gair.s  and  capital 
losses,  included  in  the  Federal  gross  income  of  Unitholders 
who  are  subject  to  Massachusetts  income  taxation  under  General 
Laws  Chapter  62,  will  be  included  as  capital  gains  and  losses 
in  the  Unitholders'  Massachusetts  gross  income,  except  where 
capital  gain  is  specifically  exempted  from  incorr.e  taxation  under 
the  Massachusetts  statute  authorizing  issuance  of  the  obligations 
held  by  the  Massachusetts  Trust  D  or  held  by  the  Previous  Trusts 
in  which  the  Massachusetts  Trust  D  owns  an  interest, 

5.  Gains  and  losses  realized  upon  sale  or  rederription  of 
Units  by  Unitholders  who  are  subject  to  Massachusetts  income 
taxation  under  General  Laws  Chapter  62  will  be  includible  in 
their  Massachusetts  gross  income. 

Nothing  in  this  ruling  is  to  be  construed  as  exempting  the 
Sponsor,  Underwriters  or  broker-dealers , who  r.ay  be  doing  business 
in  the  Commonwealth , from  Massachusetts  taxes. 


Very  truly  yours. 


Commissioner  of  Revenue 


LJH:DMH:mf 
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Commissioner 
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("Equipment  Company") 

intends  to  purchase  computer  equipment  from 

("Manufacturer"),  a  Massachusetts  registered 
vendor.     It  will  purchase  the  equipment  for  the  sole  purpose  of 
reselling  it  to  a  wholesale  grocer  ("Wholesale  Grocer"),  which 
will  purchase  the  equipment  for  the  sole  purpose  of  reselling  it 
in  turn  to  a  retail  grocer  in  Massachusetts   ("Retail  Grocer"). 

The  equipment  will  be  delivered  by  the  Manufacturer  directly 
to  the  Retail  Grocer  in  Massachusetts. 

The  Equipment  Company  is  organized  out-of-state,  has  no  place 
of  business  in  Massachusetts,  and  is  not  registered  as  a  Massachu- 
setts vendor.     The  Wholesale  Grocer  may  or  may  not  be  located  in 
Massachusetts  and  registered  as  a  Massachusetts  vendor. 

The  Equipment  Company  is  owned  by  the  Wholesale  Grocer  and 
other  similar  companies.     The  Wholesale  Grocer  is  owned  by  the 
Retail  Grocer  and  other  similar  companies. 

You  inquire  whether  the  Equipment  Company  must  register  as 
a  Massachusetts  vendor  and  give  a  Massachusetts  resale  certificate 
to  the  Manufacturer,  and  if  not,  what  other  documentation  it  can 
submit  to  the  Manufacturer  to  relieve  the  Manufacturer  of  liability 
for  collecting  and  remitting  Massachusetts  sales  tax. 
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Massachusetts  General  Laws  Chapter  64H,  Section  7  requires 
every  persor.  doing  business  in  Massachusetts  as  a  vendor  to 
register  vith  the  Department  of  Revenue.     Chapter  6  4H,  Section 
8  states; 

"It  shall  be  presumed  that  all  gross  receipts  of  a 
vendor  from  the  sale  of  tangible  personal  property 
are  from  sales  subject  to  tax  until  the  contrary 
is  established.     The  burden  of  proving  that  a  sale 
of  tangible  personal  property  by  any  vendor  is  not 
a  sale  at  retail  shall  be  upon  such  vendor  unless 
he  takes  from  the  purchaser  a  certificate  to  the 
effect  that  the  property  is  purchased  for  resale." 

Section  8  further  provides  that  the  certificate  shall  relieve 
the  vendor  from  the  burden  of  proof  only  if  taken  in  good  faith 
from  a  registered  vendor. 

Section  1(13)   of  Chapter  64H  provides: 

"The  delivery  in  the  commonwealth  of  tangible  personal 
property  by  an  owner  or  former  owner  thereof,  or  by 
a  factor,  or  agent  of  such  owner,  former  owner  or 
factor,  if  the  delivery  is  to  a  consumer  or  to  a  per- 
son for  redelivery  to  a  consumer,  pursuant  to  a  retail 
sale  made  by  a  retailer  not  engaged  in  business  in  the 
commonwealth,  is  a  retail  sale  in  the  commonwealth  by 
the  person  making  the  delivery.     He  shall  include  the 
retail  selling  price  of  the  property  in  his  gross 
receipts . " 

Based  on  the  foregoing,  it  is  ruled  that: 

(1)  If  the  Wholesale  Grocer  is  not  engaged  in  business  in 
the  Commonwealth  within  the  meaning  of  Chapter  64H,  Section  1(5), 
the  Manufacturer  must  include  the  selling  price  of  the  equipment 
in  its  Massachusetts  gross  receipts, 

(2)  If  the  Wholesale  Grocer  is  engaged  in  business  in  the 
Commonwealth  within  the  meaning  of  Chapter  6  4H,  Section  1(5), 
it  must  register  as  a  Massachusetts  vendor  and  collect  the 
Massachusetts  sales  tax  from  the  Retail  Grocer;  in  this  case. 
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the  Equipment  Company  must  also  register  as  a  Massachusetts 
vendor,  and  must  furnish  a  Massachusetts  resale  certificate 
to  the  Manufacturer. 


Very  truly  yours,  ^ 


fommissioner  of  Revenue 


LJH: JXD:mf 
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Commissioner 
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You  inquire  whether  sales  tax  applies  to  the  sale  of 
the  following  "health  food"  items: 

(1)  alfalfa  tablets; 

(2)  vitamins  and  minerals  in  liquid,  capsule,  regular 
tablet  and  chewable  tablet  form? 

(3)  herb  laxative  tablets; 

(4)  lecithin  capsules; 

(5)  powdered  proteins; 

(6)  fiber  wafers;  and 

(7)  "Pro-lecin  Nibblers,"    in  chewable  tablet  form. 

None  of  the  listed  items  is  sold  on  prescription.  The 
fiber  wafers  and  "Pro-lecin  Nibblers"  are  meant  to  be  eaten 
as  snacks.     All  the  other  items  are  either  meant  to  be  mixed 
with  foods  to  improve  the  nutritional  value  of  the  foods, 
or  meant  to  be  taken  in  small  doses  for  their  nutritional 
or  laxative  properties. 
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Massachusetts  General  Laws  Chapter  64H,  Section  6(h) 
exempts  from  the  sales  tax  sales  of  food  products  (including 
herbs  and  spices)   for  human  consumption,  but  provides  that 
"food  products"  does 'not  include  "medicines,   tonics  and 
preparations  in  liquid,  powdered,  granular,  tablet,  capsule, 
lozenge  and  pill  form  sold  as  dietary  supplements  or  adjuncts. 

Based  on  the  foregoing,  it  is  ruled  that 

(1)  sales  of  the  fiber  wafers  and  "Pro-lecin  Nibblers" 
are  exempt  from  tax  because  the  items  are  meant  to  be  eaten 
as  snacks;  and 

(2)  sales  of  the  alfalfa  tablets,  vitamins  and  minerals, 
herb  laxative  tablets,   lecithin  capsules  and  powdered  pro- 
teins are  subject  to  tax. 


Very  truly  yours, 
^Gommi^s^t^    of  Revenue 


LJH: JXD:mf 
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("Employee") ,   a  Massachusetts  resident, 
died  on  February  6,  1980.     He  was  entitled  to  benefits  from 
a  qualified  profit-sharing  plan,  as  defined  in  Section  401(a) 
of  the  Internal  Revenue  Code   ("Code").     The  benefits  were 
distributed  to  his  widow  in  a  lump-sum;  within  60  days  of 
distribution  she  "rolled  over"  the  benefits  within  the  meaning 
of  Section  402(a)   of  the  Code  into  an  Individual  Retirement 
Account,  as  defined  in  Section  408(a)   of  the  Code. 

You  represent  that  the  lump-sum  distribution  of  benefits 
is  not  included  in  the  widow's  federal  gross  income  or  in  the 
Employee's  federal  gross  estate.     You  inquire  whether  it  is 
included  in  the  widow's  Massachusetts  gross  income  and  in  the 
Employee's  Massachusetts  gross  estate. 

"Massachusetts  gross  income"  is  defined  in  Massachusetts 
General  Laws  Chapter  62,  Section  2  as  federal  gross  income 
with  certain  modifications.     Chapter  62,  Section  1  defines 
"federal  gross  income"  as  "gross  income  as  defined  under  the 
Code,"  and  for  purposes  of  the  Massachusetts  income  tax,  it 
provides  that  "Code"  means  the  Internal  Revenue  Code  as  amended 
on  November  6,  197  8  and  in  effect  for  the  taxable  year. 
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The  Code  now  provides  in  Section  402(a) (7)   that  up  to  a 
maximum  amount,   any  portion  of  a  qualifying  rollover  distri- 
bution attributable  to  an  employee,  paid  to  the  spouse  of 
the  employee  after  the  employee's  death,  will  not  be  includi- 
ble in  the  spouse's  gross  income  for  the  taxable  year  in  which 
paid,   if  the  spouse  rolls  over  the  distribution  within  60  days 
into  an  individual  retirement  plan  in  accordance  with  Section 
402(a).     Section  402(a)(7)   of  the  Code  was  added  by  Section 
157(g)   of  Public  Law  95-600,   effective  for  lump-sum  distribu- 
tions completed  after  December  3  1,    1978,   in  taxable  years  ending 
after  such  date;   it  was  amended  by  Section  101(a) (14) (C)   of  the 
Technical  Corrections  Act  of  1979   (P.L.   96-222) ,  effective  for 
the  same  period. 

The  Code  as  amended  on  November  6,   1978  and  in  effect  for 
the  taxable  year  provided  that,   up  to  a  maximum  amount,   a  dis- 
tribution from  a  qualified  trust  was  not  includible  in  gross 
income  for  the  taxable  year  in  which  paid  if,   among  other  require- 
ments,  "the  balance  to  the  credit  of  an  employee  in  a  qualified 
trust  /was]^  paid  to  him  in  a  qualifying  rollover  distribution." 
Code  Section  402(a)(5)(A)    (emphasis  supplied). 

Based  on  the  foregoing,   it  is  ruled  that  the  lump-sum  dis- 
tribution is  included  in  the  widow's  1980  Massachusetts  gross 
income,   except  to  the  extent  that  it  or  any  part  of  it  would 
have  been  excluded  from  her  federal  gross  income  had  the  distri- 
bution been  made  on  November  6,  1978. 

Massachusetts  General  Laws  Chapter  65C,  Section  1(f)  provides 
that  the  Massachusetts  gross  estate  is  the  federal  gross  estate 
less  the  value  of  real  and  tangible  personal  property  having  an 
actual  situs  outside  Massachusetts.     Section  1(d)   of  Chapter  65C 
defines  "/f"\ederal  gross  estate"  as  the  gross  estate  as  defined 
under  the  Code,   and  for  purposes  of  the  Massachusetts  estate  tax. 
Section  1(a)   provides  that  "Code"  means  the  Internal  Revenue  Code 
as  amended  and  in  effect  on  January  1,  1975. 

Under  Section  2039(a)   of  the  Code  as  amended  and  in  effect 
on  January  1,   1975,   the  gross  estate  generally  included  the 
value  of  an  annuity  or  other  payment  receivable  by  any  beneficiary 
by  reason  of  surviving  a  decedent. 

Section  2039(c)   of  the  Code  excluded  from  the  federal  gross 
estate  "the  value  of  an  annuity  or  other  payment  receivable  by 
any  beneficiary   (other  than  the  executor)    under... an  employees' 
t rust ...  forming  part  of  a  pension,   stock  bonus,  or  profit-sharing 


LR  80-78 


-  3  - 


November  11,  1980 


plan  which,   at  the  time  of  the  decedent's  separation  from  employ- 
r.,-::nt   (whether  by  death  or  otherwise)  ,  or  at  the  time  of  termina- 
+ion  of  the  plan  if  earlier,  met  the  requirements  of  section 
40Waj."     However,  Section  2039  (c)    further  provided  that  if  the 
^lOunts  payable  after  the  death  of  the  decedent  under  a  qualified 
plan  were  attributable  to  any  extent  to  payments  or  contributions 
made  by  the  decedent,  no  exclusion  would  be  allowed  for  that  part 
of  the  value  of  such  amounts  in  the  proportion  that  the  total 
payments  or  contributions  made  by  the  decedent  bore  to  the  total 
payments  or  contributions  made. 

Based  on  the  foregoing,  it  is  ruled  that  the  lump-sum  dis- 
tribution from  the  qualified  profit-sharing  plan  is  not  included 
in  the  Employee's  Massachusetts  gross  estate,  except  for  any  part 
of  the  distribution  in  the  proportion  that  the  total  payments  or 
contributions  made  by  the  decedent  bore  to  the  total  payments  or 
contributions  made. 


LJH: JXD:mf 


LR  80-78 


L.  Joyce  Hampers 
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You  inquire  where  the  incidence  of  the  Massachusetts  room 
occupancy  excise  falls,   and  whether  there  is  an  exemption  from 
the  excise  for  occupancy  by  federal  officers  and  employees  on 
official  business  who  receive  payments  from  the  federal  govern- 
ment to  cover  lodging  and  other  expenses. 

Massachusetts  General  Laws  Chapter  64G,  Section  3  imposes 
an  excise  on  the  transfer  of  occupancy  of  any  room  or  rooms  in 
a  hotel,   lodging  house  or  motel  in  Massachusetts  by  any  operator, 
and  requires  the  operator  to  pay  the  excise  to  the  Commissioner 
when  filing  room  occupancy  returns. 

Section  4  of  Chapter  6  4G  provides  that  the  room  occupant 
must  reimburse  the  operator  for  the  excise,  and  that  the  excise 
when  added  to  the  room  rent  is  a  debt  from  the  occupant  to  the 
operator  recoverable  at  law  in  the  same  manner  as  other  debts. 

The  exclusions  from  the  excise  set  forth  in  Section  2  of 
Chapter  6  4G  do  not  include  occupancy  by  federal  or  other  govern- 
mental officers  and  employees. 

Based  on  the  foregoing,  it  is  ruled  that 

(1)     the  Massachusetts  room  occupancy  excise  is  legally 
imposed  on  hotel,  motel  and  lodging  house  operators;  and 
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(2)     the  excise  applies  to  occupancy  by  federal  officers 
and  employees  on  official  business  who  themselves  make  payment 
for  the  occupancy,  whether  or  not  they  are  reimbursed  therefor 
by  the  federal  government. 


Commissioner  of  Revenue 


LJH: JXDtmf 
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CoMMISSiONER 
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("Corporation")    is  engaged  in  the 
business  of  refinishing  hospital  equipment,  metal  office  furni- 
ture and  appliances  of  its  customers  on  location.     It  pays  sales 
tax  on  its  purchases  of  paint  and  other  supplies  used  in  the 
refinishing  process.     You  inquire  whether  the  Corporation's 
charges  for  refinishing  equipment  in  Massachusetts  are  subject 
to  the  sales  tax. 

Massachusetts  General  Laws  Chapter  64H,   Section  2  imposes 
an  excise  on  sales  at  retail  of  tangible  personal  property  in 
Massachusetts.     Chapter  64H,   Section  1(14)  provides  that,  in 
determining  the  sales  price  on  which  the  tax  is  based,  no  deduc- 
tion shall  be  taken  on  account  of  the  cost  of  materials  used  or 
labor  or  service  costs;   it  also  provides  that  any  amount  paid 
for  any  services  that  are  a  part  of  a  sale  must  be  included  in 
the  sales  price. 

On  the  other  hand.  Section  1(13) (c)    of  Chapter  64H  excludes 
from  the  definition  of  "sale  at  retail" 

"personal  service  transactions  which  involve 
no  sale  or  which  involve  sales  as  inconse- 
quential elements  for  which  no  separate 
charges  are  made." 

Sales  and  Use  Tax  Regulation  64H.03  explains  the  application 
of  the  Massachusetts  sales  and  use  taxes  to  service  enterprises. 
It  provides  in  Subsection   (2)   that  a  service  transaction  is  not 
sub3ect  to  the  sales  tax  where  the  real  object  of  the  transaction 
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is  the  service  itself,   and  no  transfer  of  tangible  personal 
property  occurs. 

Based  on  the  foregoing,   it  is  ruled  that  the  Corporation's 
c'  =.rges  for  refinishing  its  customers'  equipment  are  not  subject 
to  the  Massachusetts  sales  tax. 


Commissioner  of  Revenu 
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You  request  a  ruling  on  the  Massachusetts  corporate  excise 
and  income  tax  consequences  of  the  reorganizations  proposed  herein. 

The  six  mutual  funds  involved  in  the  reorganizations, 

("Acquiring") ,  ("Fund 
A") ,  ("Fund  B") , 

( "Fund  C") ,  ( "Fund  D") ,  and 

("Fund  E")   are  all  diversified  open-end 
management  investment  companies,   registered  under  the  Investment 
Company  Act  of  1940  and  qualified  as  regulated  investment  companies 
under  Internal  Revenue  Code  Section  851.     Acquiring  and  Fund  A  are 
Massachusetts  business  trusts,   Funds  B  and  C  are  Massachusetts 
business  corporations,   and  Funds  D  and  E  are  Maryland  corporations. 

Each  Fund  has  one  class  of  voting  shares.     Acquiring  is  com- 
posed of  five  separate  funds,  Series  1,   2,   3,   4  and  5,  which  are 
differentiated  in  terms  of  their  approach  to  investment. 

Prior  to  January  1,   1980,  Acquiring  and  each  Fund  adopted  and 
executed  a  plan  of  reorganization   ("Plan").     Under  the  Plan,  each 
Fund  will  transfer  substantially  all  of  its  assets  to  Acquiring, 
free  and  clear  of  all  liens,  encumbrances,   and  claims  other  than 
those  incurred  in  the  ordinary  course  of  business,   in  exchange 
solely  for  shares  of  a  particular  series  of  Acquiring.     Funds  A 
and  D  will  receive  shares  from  Series  3;  Funds  B  and  C,  Series  2 ; 
and  Fund  E,   Series  1.     The  number  of  such  voting  shares  will  be 
determined  by  dividing  the  aggregate  value  of  the  Fund's  net  assets 
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to  be  transferred,   including  adjustments  for  cash  retained  by  each 
Fund  to  meet  any  liabilities  connected  with  payments  to  shareholders 
and  dissolution  of  the  Fund,  by  the  net  assets  value  per  share  of 
the  applicable  series  of  Acquiring. 

Pursuant  to  the  plans  of  reorganization,  the  shares  of  the 
applicable  series  of  Acquiring  received  by  each  Fund  on  the  closing 
date  will  be  promptly  distributed  to  the  shareholders  of  the  Fund 
in  exchange  for,   and  in  complete  cancellation  and  retirement  of, 
all  of  its  issued  and  outstanding  shares. 

Each  Fund,  prior  to  the  appropriate  closing  date,  will  have 
declared  such  distributions  as  may  be  necessary  for  it  to  maintain 
its  status  as  a  regulated  investment  company  under  Code  Section  851. 

The  Internal  Revenue  Service  has  issued  the  following  rulings 
in  connection  with  the  transactions  described  above: 

(1)     The  transfer  by  each  Fund  of  substantially  all  of 
its  assets  to  /Acquiring^  in  exchange  for  voting  shares 
of  the  apDlicable  series  of  /Acquiring^  and  the  assump- 


tion by  ^Acquiring_^  of  certain  liabilities  associated 
with  the  assets  transferred,   as  described  above,  will 
each  constitute  a  reorganization  within  the  meaning 
of  section  368(a) (1) (C)   of  the  Internal  Revenue  Code 
of  1954.     For  purposes  of  this  ruling,  "substantially 
all"  means  at  least  90  percent  of  the  fair  market  value 
of  the  net  assets  and  at  least  70  percent  of  the  fair 
market  value  of  the  gross  assets  of  each  Fund  held 
immediately  prior  to  the  proposed  transaction.  /Acquir- 
ingl^  and  each  Fund  will  each  be  a  "party  to  a  reorgani- 
zation" within  the  meaning  of  section  368(b)   of  the  Code. 

(2)     No  gain  or  loss  will  be  recognized  to  a  Fund  upon 


(3)     No  gain  or  loss  will  be  recognized  to  /Acquiring]^ 
upon  the  receipt  of  the  assets  of  each  Fund  in  exchange 
for  voting  shares  of  the  applicable  series  of  /Acquiring^, 
as  described  above   (section  1032  (a)  )  . 
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(4)  The  basis  of  the  assets  of  each  Fund  in  the  hands 
of  ^cquiring]^  wi  11  be  the  same  as  the  basis  of  those 
assets  in  the  hands  of  Fund  immediately  prior  to  the 
transaction   (section  362(b)). 

(5)  The  holding  period  of  the  assets  of  each  Fund 
received  by  /Acquiring2\  will  include  the  holding  period 
of  such  assets  in  the  hands  of  such  Fund  immediately 
prior  to  the  exchange   (section  1223(2)). 

(6)  No  gain  or  loss  will  be  recognized  to  the  share- 
holders of  each  of  the  Funds  upon  the  receipt  of  voting 
shares  of  the  applicable  series  of  /Acquiring^  (including 
any  fractional  share  interests  to  which  they  may  be  entitled 
and  including  any  additional  shares  that  may  be  received 
but  excluding  any  shares  that  may  be  received  as  interest) 
solely  in  exchange  for  their  shares  of  such  Fund  (section 
354  (a)  (1) )  . 

(7)  The  basis  of  the  shares  of  the  applicable  series  of 
/Acquiring^  (including  any  fractional  share  interests  to 
which  they  may  be  entitled  and  including  any  additional 
shares  that  may  be  received  but  excluding  any  shares  that 
may  be  received  as  interest)   received  by  the  shareholders 
of  the  Funds  will,   in  each  instance,  be  the  same  as  the 
basis  of  the  shares  of  such  Fund  surrendered  in  exchange 
therefor   ( sect ion  ■  3 58  ( a)  ( 1) )  . 

(8)  The  holding  period  of  the  shares  of  /Acquiring^  stock 
(including  fractional  share  interests  to  which  they  may  be 
entitled  and  including  any  additional  shares  that  may  be 
received  but  excluding  any  shares  that  may  be  received  as 
interest)   received  by  the  shareholders  of  each  of  the  Funds 
will  include  the  period  during  which  the  stock  of  such  Fund 
surrendered  in  exchange  therefor  was  held,   provided  that 
the  shares  of  such  Fund  were  held  as  a  capital  asset  on  the 
date  of  the  exchange   (section  1223(1)). 

(9)  /Acquiring^  will  succeed  to  and  take  into  account,  as 
of  the  date  of  the  proposed  transfer   (as  defined  in  section 
1 . 381 (b) -1 (b)   of  the  Income  Tax  Regulations)   the  items  of 
each  Fund  described  in  section  381(c)   of  the  Code,  subject 
to  the  conditions  and  limitations  soecified  in  sections 
381(b)    and   (c) ,    382,   and  383. 
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Based  on  the  foregoing,   it  is  ruled  that: 

(1)  The  proposed  plans  will  be  treated  as  reorganizations 
for  purposes  of  Massachusetts  General  Laws  Chapters  62  and  63, 
to  the  extent  that  they  are  reorganizations  under  Section  368 
cf  the  Code. 

(2)  Acquiring  and  Fund  A  will  recognize  no  gain  or  loss 

for  Massachusetts  income  tax  purposes  under  Massachusetts  General 
Laws  Chapter  62  provided  that  no  gain  or  loss  is  recognized  for 
federal  income  tax  purposes. 

(3)  Funds  B,  C,   D  and  E  will  recognize  no  gain  or  loss  for 
Massachusetts  corporate  excise  purposes  under  Massachusetts 
General  Laws  Chapter  63  provided  that  no  gain  or  loss  is  recog- 
nized for  federal  income  tax  purposes. 

(4)  For  Massachusetts  income  tax  purposes  under  General 
Laws  Chapter  62,  the  basis  of  the  assets  received  by  Acquiring 
from  each  Fund  will  be  the  same  as  the  basis  of  such  assets  in 
the  hands  of  that  Fund;   and  the  holding  period  of  such  assets 
will  include  the  period  during  which  such  assets  were  held  by 
that  Fund. 

(5)  The  shareholders  of  each  Fund  v:ill  recognize  no  gain 
or  loss  for  Massachusetts  income  tax  purposes  under  Chapter  62 
provided  that  no  gain  or  loss  is  recognized  for  federal  income 
tax  purposes  pursuant  to  Section  354(a)  of  the  Code.  For  pur- 
poses of  Massachusetts  income  taxation  under  Chapter  62,  the 
basis  of  the  applicable  series  of  Acquiring  shares  received  by 
the  shareholders  of  each  Fund  will  be  the  same  as  their  basis 
in  Fund  shares  surrendered  therefor;   and  their  holding  period 

of  such  shares  will  include  their  holding  period  of  Fund  shares. 


Commissioner  of  Revenue 


LJH:DMH:mf 
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C  O  M  M  I  S  9  I  O     t  R 


^am^^i/^^   i^ifxee^,    ^o^^on  0220M 


December  1,  1980 


In  your  letter  of  November  19,    1980,  you  request  certain 
rulings  with  respect  to  the  Massachusetts  income  taxation  of  a 
Trust  now  being  organized  by 

C-LMC)  ,   a  Wisconsin  corporation  registered  to  do  business  in 
Massachusetts  as  a  foreign  corporation. 

The  Trust  will  be  organized  to  hold  a  pool  of  residential 
mortgage  loans  purchased  from  Massachusetts  lenders.     The  loans 
are  secured  by  single  family  owner-occupied  properties.  For 
purposes  of  this  ruling,   it  is  assumed  that  all  or  substantially 
all  of  the  properties  securing  the  loans  are  located  in  Massachu- 
setts.  The  Trustee  will  be  a  Wisconsin  Bank  with  its  principal 
office  in  Milwaukee,  Wisconsin.     Beneficial  interest  in  the  Trust 
will  be  evidenced  by  certificates  representing  fractional  undivided 
interests  in  the  mortgage  pool.     The  certificates  will  be  transfer- 
able and  exchangeable  at  the  office  of  the  Trustee.     The  certifi- 
cateholders  will  be  the  Massachusetts  Teachers  Annuity  Fund  and 
the  State  Employees  Annuity  Fund  ("Funds"). 

Under  the  proposed  plan  MMC  will  purchase  the  residential 
mortgage  loans  from  the  Massachusetts  lenders  and  assign  them  to 
the  Trustee,     who  will  deliver  the  certificates  to  MMC  in  exchange 
for  the  mortgage  loans.     Interest  and  principal  will  be  payable 
to  the  cert  if icateholders  in  monthly  installments. 
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MMC,  in  connection  with  its  purchase  of  the  loans  will  enter' 
into  servicing  agreements  with  the  originators  of  the  loans  where- 
by the  originators  agree  they  will  service  the  loans,  including 
.naking  collections,   foreclosing  and  otherwise  maintaining  contacts 
v.i,^.h  the  mortgagors. 

The  Trustee  has  no  power  to  reinvest  proceeds  attributable  to 
the  mortgages  and  it  may  not  substitute  new  mortgages  for  the  origi- 
nal mortgages.     However  the  Trustee  may  require  MMC  to  repurchase 
mortgages  included  in  the  pool  that  do  not  meet  the  representations 
given  by  MMC  in  its  assignment  to  the  pool. 

MMC  has  received  a  letter  ruling  from  the  Internal  Revenue 
Service  with  respect  to  a  previously  organized  pass-through  trust 
stating  that,   for  federal  income  tax  purposes,   said  trust  is  a 
grantor  trust  and  not  an  association  taxable  as  a  corporation;  that 
each  certif icateholder  will  be  treated  as  the  owner  of  an  undivided 
interest  in  the  entire  trust;   and  that  the  income  of  the  trust  will 
be  treated  as  income  of  the  certif icateholders . 

Massachusetts  General  Laws  Chapter  62,   Section  l(j)   defines  a 
"corporate  trust"  as   "any  partnership,   association  or  trust,  the 
beneficial  interest  of  which  is  represented  by  transferable  shares". 
Chapter  62,   Section  8(a)    states  that  a  corporate  trust  engaged  with- 
in the  Commonwealth  in  any  business,   activity  or  transaction,  whether 
or  not  it  maintains  an  office  or  place  of  business  within  the  Common- 
wealth,  shall  be  subject  to  the  taxes  imposed  by  Chapter  62. 

Based  on  the  foregoing,   it  is  ruled  that  for  Massachusetts 
income  tax  purposes,  the  Trust  will  be  a  corporate  trust  as  defined 
in  Massachusetts  General  Laws  Chapter  62,  Section  l(j)   and  will  be 
subject  to  taxation  in  accordance  with  Section  8  of  Chapter  62. 


Very  truly  yours. 


^ — ^     Prnnmi  q    i  on 


Commissioner  of  Revenue 
LJH: RSF:mf 
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L.  Joyce  Hampers 
Commissioner 


^a/mi}Uj^   tS^^t^e^    S^o^^n  C22C4 


December  4,  1980 


You  request  a  ruling  on  whether  your  disability  and  retire- 
ment payments,  as  described  herein,  are  subject  to  Massachusetts 
income  tax. 

You  were  an  active  employee  of  the  Company 
("Employer")    for  28  years.     In  August,   1980,  you  began  to  receive 
disability  payments  under  your  Employer's  non-contributory  sick- 
ness and  benefit  plan.     These  payments  will  continue  until  next 
year  when  you  reach  retirement  age.     At  that  time,  your  retirement 
benefits  will  start.     Your  disability  checks  are  mailed  to  you 
from  your  Employer's  regional  headquarters  in  New  Jersey. 

At  the  time  you  became  disabled,  you  were  a  Massachusetts 
resident,   employed  in  your  Employer's  plant  in  Watertown,  Massa- 
chusetts.    While  you  are  on  disability,  your  Employer  considers 
you  an  employee  of  that  branch.     On  August  30,   1980,  you  moved  to 
Florida.     It  is  assumed  for  the  purposes  of  this  ruling  that  your 
twenty-eight  years  of  employment  occurred  in  Massachusetts, 
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Massachusetts  General  Laws  Chapter  62,   Section  5A  provides 
in  part: 

"Massachusetts  gross  income  /of  a  non-resident]^ 
shall  be  determined  solely  with  respect  to  items 
of  gross  income  from  sources  within  the  Common- 
wealth of  such  person ...  Items  of  gross  income 
from  sources  within  the  Commonwealth  are  items 
of  gross  income  derived  from  or  effectively 
connected  with  any  trade  or  business,  including 
employment  carried  on  by  the  taxpayer  in  the 
Commonwealth. . . " 


Based  on  the  foregoing, it  is  ruled  that  both  your  disability 
and  your  retirement  benefits,  which  are  derived  as  a  result  of 
prior  employment  in  Massachusetts,   are  subject  to  the  Massachusetts 
income  tax  under  General  Laws  Chapter  62. 


A  Massachusetts  resident  who  becomes  a  non-resident  during  the 
taxable  year  must  file  both  a  resident  return.  Form  1,   for  the 
period  during  which  he  was  a  resident,   and  a  non-resident  return, 
Form  1-NR,   for  the  balance  of  the  year.     Both  returns  are  due  on  or 
before  the  following  April  15th. 


cile . 


This  letter  is  not  to  be  construed  as  a  determination  of  dorai- 


^-Very  truly  yours. 


Commissioner  of  Revenue 


LJH:DMH:mf 
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C  O  M  f/.  1  S  S  I  O  N  E  R 


December  10,  1980 


Chapter  409  cf  the  Acts  of  19  7  9  airiended  the  Massachusetts 
ir.2c-e  tax  statute   (G.L.   c.   62)   by  repealing  the  iMassachusetts 
ciefmitions  of  "net  capital  gain",    "net  capital  loss",  "capital 
rain",    "capital  loss"    (G.L.   c.    62,   s.    l(k))    and  Massachusetts 
hasis  rules    (G.L.   c.   62,   s.   7).     Chapter  409  also  provided  for 
2  capital  gain  deduction   (G.L.   c.   62,   s.  2(c)(3)). 

You  inquire  as  to  the  effect  of  these  amendrp.ents  to  Chap- 
z::r  6  2  on  the  coinputar.ion  of  capital  gain  for  Massachusetts 
ir.cc-e  tax  purposes. 

The  former  Section  7  of  Chapter  6  2  provided  rules  for  the 
cerenTiination  of  the  Massachusetts  basis  of  property  and  dis- 
allowed the  following  federal  adjustments  to  basis:  adjustments 
relating  to  original  issue  discounts  on  bonds,  adjustments 
relating  to  shares  of  Subchapter  S  corporations,  adjustments 
relating  to  amortizable  municipal  bond  premiums,   and  adjustments 
fcr  gift  taxes  paid. 

The  repeal  of  the  Massachusetts  basis  provisions  and  of  the 
Massachusetts  definitions  relating  to  capital  gain,  effective 
for  taxable  years  beginning  on  or  after  January  1,   1980,  results 
in  the  adoption  by  Massachusetts  of  federal  net  long-term  and 
shcrt-term  capital  gain  ana  less  for  purposes  of  determining 
Massachusetts  gain  or  loss. 
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For  Massachusetts  income  tax  purposes,   federal  tax  law  is 
determined  according  to  the  Internal  Revenue  Code  as  amended 
:n  November  6,   1978,      (G.L.   c.   62,   s.  1(c)). 

Chapter  62,  Section  2(c)(2)   grants  a  net  capital  loss 
deduction  of  up  to  $1,000  against  dividends  and  interest  taxed 
at  10%;   any  excess  net  capital  loss  is  applied  in  the  five 
succeeding  taxable  years  to  reduce  capital  gain  and  up  to  $1,000 
of  taxable  dividends  and  interest  per  year. 

Section  2(c) (3)    of  Chapter  62  now  provides  a  capital  gain 
deduction  of  20%  for  1980,    40%  for  1981  and  60%  for  1982  and 
subsequent  years.     The  deduction  is  computed  on  the  excess  of 
net  long-term  capital  gain  over  net  short-term  capital  loss, 
after  subtracting  excess  losses  carried  over  from  prior  years. 

To  summarize,   for  taxable  years  beginning  on  or  after 
January  1,  1980: 

1.  Massachusetts  r.et  long-term  and  short-term  capital 
gains  and  losses  will  be  determined  in  the  saine  manner  as 
federal  net  long-term  and  short-term  capital  gains  and  losses 
before  deducting  federal  loss  carryovers; 

2.  The  Massachusetts  capital  gain  deduction  is  computed 
on  Massachusetts  net  long-term  gain  remaining  after  deducting 
Massachusetts  net  short-term  losses  and  available  Massachusetts 
losses  from  prior  years. 


_yexy  truly  yours. 


'--Commissioner  of  Revenue 


LJH:RSF:mf 
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L.  Joyce  Hampers 
Commissioner 


December  12,  1980 


The  federal  Crude  Oil  Windfall  Profit  Tax  Act  of  1980 
(P.L.   96-223)   contained  a  provision   (Sec.   401(d))  permitting 
executors  of  certain  estates  to  elect  to  have  the  basis  of 
property  received  from  the  estate  determined  for  federal  income 
tax  purposes  according  to  the  decedent's  basis,   rather  than 
according  to  the  value  for  estate  tax  purposes   (market  value 
at  date  of  death  or  alternate  valuation  date.)     The  executor's 
election  of  decedent's  carryover  basis  had  to  be  made  by  July 
31,  1980. 

Your  bank,   as  executor,  has  elected  the  decedent's  carry- 
aver  basis  in  two  estates.     You  inquire  as  to  the  basis  of  the 
property  in  the  hands  of  the  beneficiaries  of  these  estates 
for  Massachusetts  income  tax  purposes. 

The  rules  for  adjustments  to  basis  of  property  for  Massa- 
chusetts purposes  contained  in  General  Laws  Chapter  62,  Section 
"  were  repealed  by  Chapter  409  of  the  Acts  of  1979,  resulting 
in  the  use  of  basis  as  determined  under  the  Internal  Revenue 
Code  for  sales  of  property  in  taxable  years  beginning  on  or  after 
January  1,  1980. 

For  Massachusetts  income  tax  purposes,   federal  tax  law  is 
determined  according  to  the  Internal  Revenue  Code  as  amended  on 
::ovember  6,   1978  and  in  effect  for  the  taxable  year.      (G.L.  c. 
62,   s.    1(c)).     Section  401(d)   of  the  Windfall  Profit  Tax  was 
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enacted  in  19  80  and  did  not  amend  the  Internal  Revenue  Code. 

Based  on  the  foregoing,  for  purposes  of  determining  gain 
zr  loss  under  Massachusetts  General  Laws  Chapter  62  the  basis 
of  property  acquired  from  a  decedent  is  the  value  of  the  prop- 
erty at  the  date  of  death,  or  at  the  alternate  valuation  date 
if  so  elected  for  federal  estate  tax  purposes,  whether  or  not 
-he  executcr  elected  the  decedent's  carryover  basis  for  federal 
income  tax  purposes. 

Very  truly  yours, 
-Commissioner  of  Revenue^ 

LJH:RSF:mf 
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You  request  a  ruling  as  to  the  application  of  the  sales  tax 
on  meals  to  fried  dough  sold  on  your  business  premises. 

Fried  dough  is  prepared  on  your  premises  by  frying  a  mixture 
of  flour,  water,   sugar  and  a  leavening  agent.     Its  ingredients 
and  method  of  preparation  are  similar  to  that  of  doughnuts. 

The  dough  is  sold  in  individual  units  and  fried  to  the  cus- 
tomer's order  while  he  waits.     It  is  served  hot,  generally  for 
irrjnediate  consumption.     Your  premises  are  located  in  shopping 
malls  and  fair  grounds  and  contain  no  tables  or  chairs. 

Massachusetts  General  Laws  Chapter  64H,   Section  6(h)  exempts 
from  sales  taxation  food  products  for  human  consumption  other  than 
meals  provided  by  a  restaurant.     A  meal  is  defined  to  include  "food 
on  a   'take  out'   or   'to  go'  basis,  whether  or  not  they  are  packaged 
or  wrapped  and  whether  or  not  they  are  taken  from  the  premise  of 
the  restaurant." 
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Based  on  the  foregoing,   it  is  ruled  that  a  business  which 
=e_l5  fried  dough,   in  the  -anner  described,   is  a  restaurant 
engaged  in  selling  "meals"  vrithin  the  meaning  of  Chapter  64H 
:.nc  the  fried  dough  is  subject  to  the  sales  tax  on  meals. 

J{ery  truly  yours, 

^  N 


"Commissioner  of  Revenusv'' 

LJH:RSF:mf 
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L.  Joyce  Hampers 
Commissioner 


^    38oA^n  02204 


December  23,  1980 


The  Housing  Authority   ("Housing  Authority"), 

which  is  both  a  "housing  authority"  and  an  "operating  agency" 
as  those  terms  are  defined  in  Chapter  121B,  Section  1  of  the 
General  Laws,   is  about  to  acquire  a  housing  development  for 
several  million  dollars  from  Inc.,   a  Massachusetts 

corporation.     You  inquire  whether  the  Massachusetts  deeds 
excise  set  forth  in  Chapter  64D  will  be  imposed  upon  the  instru- 
ment transferring  the  development  to  the  Housing  Authority. 

Section  1  of  Chapter  64D  provides: 

"There  shall  be  levied,  collected  and  paid, 
for  and  in  respect  of  the  deeds,  instruments 
and  writings  hereinafter  mentioned  and  des- 
cribed, or  for  or  in  respect  of  the  vellum, 
parchment  or  paper  upon  which  such  deeds, 
instruments  or  writings,  or  any  of  them,  are 
written  or  printed,  the  excise  taxes  herein 
specif ied : -Deed ,  instrument  or  writing,  where- 
by any  lands,  tenements  or  other  realty  sold 
shall  be  granted,  assigned,  transferred  or 
otherwise  conveyed  to,  or  vested  in,  the  pur- 
chaser or  purchasers..." 

It  further  provides  that  Chapter  64D  does  not  apply  to  any  deed, 
instrument  or  writing  to  which  the  Commonwealth  or  the  United  States 
or  any  of  their  agencies  is  a  party.     Section  2  of  Chapter  64D  re- 
quires that  the  deeds  excise  be  paid  by  "the  person  who  makes  or 
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signs  the  deed",  and  provides  that  "/tlhe  word  'person'  shall,  for 
the  purposes  of  /the  deeds  excise^/  Include  political  subdivisions 
of  the  commonwealth." 

Section  3  of  Chapter  121B  declares  that  a  housing  authority 
as  defined  in  that  chapter  is  a  "public  body  politic." 

In  cities,  housing  authorities  are  created  by  vote  of  munici- 
pal officers   (Chapter  121B,  Section  3) ;   four  of  their  members  are 
appointed  by  the  mayor  and  one  by  the  Department  of  Community  Affairs 
(Chapter  121B,  Section  5).     In  towns,  housing  authorities  are  created 
by  vote  at  town  meetings   (Chapter  121B,  Section  3) ;   four  of  their 
members  are  elected  by  the  town  and  one  is  appointed  by  the  Depart- 
ment of  Community  Affairs   (Chapter  121B,   Section  5). 

Section  7  of  Chapter  121B  provides  that  for  purposes  of  Chap- 
ter 268A,  which  governs  the  conduct  of  public  officials  and  employ- 
ees, a  housing  authority  shall  be  considered  a  municipal  agency. 

Chapter  121B,  Section  17  provides  that 

"/n~\o  bond,  note  or  other  evidence  of 
indebtedness  executed  or  obligation  or 
liability  incurred  by  an  operating  agency 
shall  be  a  debt  or  charge  against  the 
commonwealth  or  any  political  subdivision 
thereof  other  than  such  agency . " 
(Emphasis  supplied.! 

The  Supreme  Judicial  Court  held  in  1962  that  under  a  statute 
authorizing  the  Boston  Finance  Commission  to  investigate  "any  and 
all  matters  relating  to  appropriations ...  accounts ,  and  methods  of 
administration  affecting. . .Boston  or  the  county  of  Suffolk,  or  any 
department  thereof,"  a  city  auctioneer  was  required  to  respond  to 
the  Finance  Commission's  inquiries  "relevant  to  any  dealings  affect- 
ing the  Boston  housing  authority";  the  Court  declared  that  a  housing 
authority  is  "a  public  body,  analogous  in  various  respects ...  to  a 
municipal  corporation."  Finance  Commission  of  Boston  v.  McGrath, 
343  Mass.   754    (1962).     In  Smith  v.   State  Tax  CommiTsion,   36  2  Mass. 
869   (1972) ,  the  Court  held  that  a  conveyance  by  the  trustees  of  a 
railroad  debtor  in  reorganization  pursuant  to  a  plan  approved  by 
the  Interstate  Commerce  Commission  and  an  order  of  a  United  States 
District  Court  was  not  exempt  from  the  deeds  excise  on  the  ground 
that  the  United  States  or  any  of  its  agencies  was  a  party  to  the 
instruments  of  conveyance. 
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Based  on  the  foregoing,   it  is  ruled  that  the  deeds  excise 
will  be  imposed  upon  the  instrument  by  which  the  housing  develop 
ment  will  be  acquired  by  the  Housing  Authority;  the 

Housing  Authority  is  a  municipal  agency,  not  an  agency  of  the 
Commonwealth  within  the  meaning  of  Chapter  64D,   Section  1. 


Very  truly  yours. 


ommissioner  of  Revenue 
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Kathleen  King  Parker,  Chief 
Rulings  and  Regulations 


Dear  Taxpayer  and  Tax  Professional: 

Clearly  articulated  and  well  communicated  rules  are  a  key 
to  achieving  voluntary  compliance  with  the  Massachusetts  tax 
laws.     The  Department  of  Revenue  publishes  letter  rulings  as 
part  of  its  continuing  effort  to  explain  and  communicate  the 
standards  which  taxpayers  and  others  must  meet  to  comply  with 
their  obligations  under  the  Massachusetts  tax  laws.     This  set 
includes  rulings  from  1980  through  1985  and  new  rulings  will  be 
sent  when  available.     An  index  to  the  rulings  is  also  provided 
and  will  be  updated  periodically. 

We  hope  that  you  will  find  this  bound  set  a  convenient 
source  of  tax  information. 


Sincerely, 


ner  of  Revenue 
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L.  Joyce  Hampers 

CofMISSIONER 


January  5,  1931 


You  request  a  ruling  on  whether  the  Retirement 
Board  must  withhold  Massachusetts  income  taxes  from  retirement 
benefits  paid  to  the  surviving  spouse  of  a  former  city  employee 
who  retired  under  General  Laws  Chapter  32,  Section  58.  The 
Board  withholds  federal  taxes  from  this  pension. 

Certain  veterans  who  complete  thirty  years  of  service  with 
the  Commonwealth  of  Massachusetts,  or  certain  subdivisions  there- 
of,  are  entitled  to  a  non-contributory  pension  under  General  Laws 
Chapter  32,  Section  58.     Under  Section  58B,  those  qualifying  for 
Section  58  pensions  may  elect  to  receive  a  smaller  annual  amount 
in  consideration  for  the  continuance  of  two-thirds  of  this 
reduced  pension  after  the  pensioner's  death  for  the  benefit  of 
a  surviving  spouse  or  beneficiary. 

General  Laws  Chapter  62,  Section  2  defines  Massachusetts 
gross  income  as  federal  gross  income  with  some  modifications. 
Section  2(a)(2)(E)   excludes  certain  contributory  government 
pensions  from  gross  income.     In  general,  non-contributory  govern- 
m.ent  pensions  are  subject  to  Massachusetts  income  tax. 

Income,  which  is  taxable  under  Massachusetts  General  Laws 
Chapter  62,   is  subject  to  Massachusetts  withholding  under  General 
Laws  Chapter  62B,   Section  2  to  the  extent  that  it  is  subject  to 
federal  withholding  either  under  Internal  Revenue  Code  Section 
3401  or  as  the  result  of  a  voluntary  agreement  to  withhold  federal 
taxes  under  Code  Section  3402 (o). 
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Based  on  the  foregoing,  it  is  ruled  that  a  non-contributory 
government  pension  received  by  the  widow  of  a  former  city  employee 
is  subject  to  withholding  in  Massachusetts  if  it  is  subject  to 
either  mandatory  or  voluntary  federal  withholding. 


Very  truly  yours. 


Commissioner  of  Revenue 


LJH: DMH :mf 
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January  5,  19  81 


You  ask  whether  gain  resulting  from  the  liquidation  of  the 
Trust,  a  Massachusetts  realty  trust,  is  taxable 
to  tne  Trust,  to  the  shareholders,  or  to  both. 

The  Trust  was  organized  on  August  30,   1960  as  a  Massachusetts 
corporate  trust  with  transferable  shares  for  the  purpose  of  buying, 
selling  or  otherwise  dealing  with  real  estate.     Under  the  proposed 
plan  of  liquidation,  the  real  estate  and  any  other  assets  owned  by 
the  Trust  will  be  distributed  to  the  shareholders. 

A  Massachusetts  corporate  trust  is  subject  to  taxation  under 
Chapter  62  of  the  Massachusetts  General  Laws.     Section  8(c)  of 
Chapter  62  provides  that  dividends  received  from  a  corporate  trust, 
which  is  subject  to  taxation,  are  not  taxable,  except  to  the  extent 
that  they  were  derived  from  tax-free  earnings  and  profits. 

Under  the  Internal  Revenue  Code   ("Code") ,  the  Trust  is  an 
association  taxable  as  a  corporation.     Under  Section  3  36  of  the 
Code  no  gain  or  loss  will  be  recognized  to  the  Trust  on  the  dis- 
tribution of  its  property  in  liquidation. 

Section  333  of  the  Code  limits  the  amount  of  gain  realized 
by  a  qualified  electing  non-corporate  shareholder  upon  the  complete 
liquidation  within  one  calendar  month  of  a  domestic  corporation. 
The  amount  of  gain  which  the  shareholder  is  required  to  recognize 
is  the  greater  of   (1)   his  ratable  share  of  the  corporation's  earnings 
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and  profits  accumulated  after  February  28,   1913  or  (2)   the  amount 
of  money  and  the  fair  market  value  of  stock  or  securities  acquired 
by  the  corporation  after  December  31,   1953  which  were  distributed 
to  the  shareholder.     The  gain  will  be  treated  as  a  dividend  to  the 
shareholder  to  the  extent  that  it  does  not  exceed  his  ratable  share 
of  the  corporation's  earnings  and  profits;   to  the  extent  that  the 
sum  of  money  and  the  fair  market  value  of  the  stock  or  securities 
received  by  the  shareholder  exceeds  his  ratable  share  of  the  liqui- 
dating corporation's  accumulated  earnings  and  profits,  it  will  be 
taxed  as  capital  gain.      (I.R.C.,   s.  333(e)). 

Section  334(c)   of  the  Code  provides  that  property  received  in 
liquidation  under  Section  333  and  in  cancellation  or  redemption  of 
the  stock  of  a  qualified  electing  shareholder  shall  have  a  basis 
equal  to  the  basis  of  the  stock  cancelled  or  redeemed  in  the  liqui- 
dation, decreased  in  the  amount  of  any  money  received  by  the  share- 
holder, and  increased  in  the  amount  of  gain  recognized  to  the  share- 
holder . 

Massachusetts  gross  income  is  federal  gross  income  with  certain 
modifications   (G.L.  c.   62,   s.   2),     Section  2(a)(2)(D)   of  Chapter  62 
excludes  from  Massachusetts  gross  income  dividends  received  from  a 
corporate  trust  subject  to  taxation  under  Chapter  62  to  the  extent 
that  such  dividends  are  exempt  fron  taxation  under  Section  8. 

Chapter  62,  Section  1(e)   defines  "dividend"  as  "any  item  of 
federal  gross  income  which  is  a  dividend  under  section  three  hundred 
and  sixteen  of  the  Code  or  which  is  treated  as  a  dividend  under  any 
other  provision  of  the  Code," 

Based  on  the  foregoing  it  is  ruled  that: 

1.  The  distribution  of  the  assets  of  the  Trust  in  complete 
liquidation  of  the  Trust  will  not  result  in  the  recognition  of 
gain  or  loss  to  the  Trust  for  Massachusetts  income  tax  purposes. 

2.  The  shareholders  will  recognize  capital  gain  and  dividend 
income  for  Massachusetts  tax  purposes  to  the  extent  that  capital 
gain  and  dividend  income  is  recognized  for  federal  purposes.  The 
dividend  income  will  not  be  included  in  the  shareholders'  Massachu- 
setts gross  income  except  to  the  extent  that  the  dividends  were 
derived  fron  tax-free  earnings  and  profits  as  defined  in  Section 

8 (c)   of  Chapter  62 . 
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3.     For  Massachusetts  income  tax  purposes  the  shareholders' 
basis  in  the  property  distributed  to  them  will  be  the  same  as 
their  federal  adjusted  basis  in  such  property. 


Very  truly  yours. 


Commissioner  of  Revenue 


LJH:RSF:mf 
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Commissioner 


January  5,  1981 


You  request  a  ruling  concerning  the  income  taxation  of 
stipends  paid  to  members  of  the  Elder  Service  Corps  ("Corps"). 

The  Corps  was  created  by  Massachusetts  General  Laws 
Chapter  19A,  Section  13  to  assist  in  meeting  the  needs  of  the 
elderly  population  of  Massachusetts  and  to  offer  elderly 
persons  opportunities  to  provide  service.     It  is  composed  of 
persons  sixty  years  of  age  and  older.     Full-time  corpsmen  are 
paid  stipends  not  exceeding  the  maximum  allowable  under  the 
limitations  on  earnings  provisions  of  the  Social  Security  Act 
and  part-time  corpsmen  are  paid  stipends  not  exceeding  $100 
per  month. 

Gross  income  is  defined  under  the  Internal  Revenue  Code 
as  all  income  fron  whatever  source  derived  including  but  not 
limited  to  income  from  wages,   salaries,  tips,  bonuses,  fees 
and  other  compensation  from  employment;   it  does  not  include 
amounts  received  as  social  security. 

General  Laws  Chapter  62,  Section  2  defines  Massachusetts 
gross  income  as  federal  gross  income  with  certain  modifications. 
Generally,  an  item  of  income  which  is  included  in  federal  gross 
income  for  a  taxable  year  is  included  in  Massachusetts  gross 
income.     Section  5  of  Chapter  62  provides  that  an  individual 
is  not  subject  to  taxation  if  his  total  income  does  not  exceed 
$3,000  for  a  single  individual  or  $5,000  in  the  aggregate  for 
a  husband  and  wife. 
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Based  on  the  foregoing  it  is  ruled  that  stipends  paid  to 
members  of  the  Elder  Service  Corps  are  includible  in  Massachu- 
jetts  gross  income  under  Chapter  62  to  the  extent  that  such 
amounts  are  includible  in  gross  income  for  federal  income  tax 
purposes.     If  the  total  income  of  a  corpsman  does  not  exceed 
$3,000  if  single,   or  $5,000  in  the  aggregate  for  a  husband  and 
wife,  the  -income  is  exempt  from  Massachusetts  income  taxation. 


Very  truly  yours. 


LJH:RSF:mf 
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Corporation   ("Company")   operates  a  chain 
of  restaurants  that  specialize  in  sales  of  ice  cream  for  consump- 
tion on  and  off  the  restaurant  premises.     The  Company  sells  gift 
certificates  to  be  redeemed  at  the  restaurants.     You  inquire 
whether  the  Company's  purchase  of  the  gift  certificates  from  a 
printer  is  subject  to  the  sales  tax. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
an  excise  upon  "sales  at  retail  of  tangible  personal  property." 
Section  1(13)   of  Chapter  64H  defines  "sale  at  retail"  as  "a  sale 
cf  tangible  personal  property  for  any  purpose  other  than  resale 
in  the  regular  course  of  business,"  and  Section  1(15)  provides 
that  "tangible  personal  property"  is 

"personal  property  of  any  nature  consisting 
of  any  produce,  goods,  wares,  merchandise 
and  commodities  whatsoever ,.. .but  shall  not 
include  rights  and  credits,  insurance  poli- 
cies, bills  of  exchange,  stocks  and  bonds 
and  similar  evidences  of  indebtedness  or 
ownership . " 

The  "sales  price"  to  which  the  tax  applies  is  "the  total 
amount  paid  by  a  purchaser  to  a  vendor  as  consideration  for  a 
retail  sale,  valued  in  money  or  otherwise."     Chapter  64H,  Section 
1(14)  . 
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Based  on  the  foregoing,  it  is  ruled  that  the  Company  is 
the  consumer  of  the  gift  certificates  and  must  pay  the  sales 
^j.x  when  purchasing  them  from  the  printer.     The  Company's 
transfer  of  the  certificates  to  its  customers  is  not  a  sale 
or  "tangible  personal  property"  within  the  meaning  of  Chapter 
64H,  Section  1(15);   its  purchase  of  the  certificates  therefore 
is  not  a  purchase  of  tangible  personal  property  for  resale. 

When  the  Company  makes  a  sale  of  a  meal  or  other  taxable 
sale,   and  the  purchaser  presents  a  gift  certificate  in  lieu  of 
cash,  the  "sales  price"  includes  the  face  value  of  the  certifi 
cate  as  well  as  any  cash  or  other  consideration  paid. 


Very  truly  yours. 


Commissioner  of  Revenue 


LJH: JXD:mf 
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Commissioner 
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Under  Internal  Revenue  Code  Section  143(b),  married  persons 
living  apart  from  their  spouses  who  meet  certain  other  require- 
ments are  considered  not  married.     Code  Sections  44A  (child  care 
credit)   and  105(b)    (exclusion  of  disability  payments)   and  certain 
other  sections  require  that  married  persons  file  joint  returns  in 
order  to  benefit  under  these  sections.     These  sections  usually 
provide  an  exemption  from  the  joint  return  requirement  for  married 
persons  who  meet  qualifications  similar  to  those  in  Code  Section 
143  (b)  . 

You  ask  whether  Massachusetts  follows  this  federal  "deserted" 
or  "abandoned  spouse"  rule. 

Massachusetts  gross  income  is  federal  gross  income  with  modi- 
fications.     (G.L.   c.   62,  Section  2(a)).     General  Laws  Chapter  62, 
Section  1(g)  provides: 


"The  determination  of  whether  the  taxpayer 
is  married  shall  be  made  as  of  the  close 
of  his  taxable  year. . .An  individual  legally 
separated  from  his  spouse  under  a  decree 
of  divorce  or  of  separate  maintenance  shall 
not  be  considered  as  married." 


LR  81-5 


-  2  - 


January  5,  1981 


Therefore,   a  married  person,  who  is  living  apart  from  his 
spouse,  but  not  subject  to  a  decree  of  separate  maintenance,  and 
who  files  a  separate  return  is  not  eligible  for  any  Massachusetts 
deduction,  exclusion  or  credit  which  requires  married  persons  to 
file  jointly.     However,   such  a  person  will  be  eligible  for  any 
Massachusetts  deduction,  credit,  or  exclusion  which  incorporates 
a  federal  provision,   such  as  the  child  care  deduction  in  General 
Laws  Chapter  62,  Section  3(B) (a) (7),   if  such  person  is  eligible 
federally   and  did  not  file  a  federal  joint  return. 

The  following  exemptions,  deductions  and  credits  are  available 
to  married  persons  only  if  they  file  joint  returns: 

"1.     the  higher  exemption  totaling  /$2 , 800^  rather  than 
the  $1,000  allowed  to  each  if  filing  separately; 

2.     an  exemption  of  from  $1  to  $2,000  as  determined  by 
the  amount  of  earned  income  of  the  spouse  with  the 
smaller  income; 


3.  one  $600  deduction  for  a  person  who  maintains  a 
household  which  includes  dependent  members  under  the 
age  of  12  who  qualify  for  an  exemption  as  a  dependent 
under  Section  151  of  the  Code; 

4.  an  additional  ^700^  exemption  for  his  or  her  spouse 
who  had  attained  the  age  of  65  before  the  close  of  the 
taxable  year; 

5.  an  exemption  of  $200  from  interest  and  dividends 
earned  on  savings  deposits,   savings  accounts,  shares 

or  share  savings  accounts  included  in  Part  B  gross  income; 

6.  a  credit  pursuant  to  Section  6(b)   of  Chapter  62  for 
residents  having  joint  total  income,   as  defined  in  Section 
5(a)   of  Chapter  62,   of  $5,000  or  less;  or 

7.  a  no  tax  status  if  joint  total  income,   as  defined  in 
Section  5(a)   of  Chapter  62,   is  $5,000  or  less." 

(830  CMR  62C. 06) . 

Married  persons  using  the  short  Form  lA  must  file  jointly. 

truly  you;-si. 


Cdmmiss'ioner  of  Re\iceTiue 


LJH:DMH:mf 
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You  inquire  whether  Massachusetts  has  adopted  the  federal 
limitation  on  the  deduction  of  interest  on  investment  indebted- 
ness. 

Internal  Revenue  Code  Section  163  permits  a  deduction  of 
interest  paid  or  accrued.     Section  163(d)    limits  the  deduction 
of  interest  incurred  in  the  production  of  investment  income. 
Investment  income  is  defined  as  interest,  dividends,  rents, 
royalties,  net  short-term  capital  gain  attributable  to  the  dis- 
position of  property  held  for  investment,   and  amounts  treated 
as  ordinary  income  under  Code  Sections  1245,   1250  and  1254,  to 
the  extent  that  such  income,  gain,   and  amounts  are  not  derived 
from  the  conduct  of  a  trade  or  business. 

Massachusetts  General  Laws  Chapter  62,  Section  2(d)  adopts 
most  of  the  federal  deductions  allowable  under  Code  Section  62. 
Code  Section  62  permits  the  deduction  of  expenses  which  are 
attributable  to  trade,  business,   rents  and  royalties.  These 
expenses  include  the  interest  expense  in  Code  Section  163. 

For  Massachusetts  income  tax  purposes  there  is  no  deduc- 
tion for  interest  and  other  expenses  which  are  incurred  in  the 
production  of  investment  income  other  than  rents  and  royalties. 
However,   interest  on  business  indebtedness  is  fully  deductible. 
Interest  attributable  to  rents  and  royalties  is  deductible 
against  rent  and  royalty  income  for  purposes  of  Massachusetts 
income  tax  to  the  extent  that  it  is  deductible  federally.  This 
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deauction  is  already  reflected  in  the  net  income  figure  entered 
on  Massachusetts  Form  1,  Schedule  E,   Part  II,   Line  1  which  is 
tiken  from  the  federal  Schedule  E,   Line  9.     Similarly,  a  part- 
nei's  distributive  share  of  partnership  income  entered  on  Form  1, 
Schedule  E,   Part  III,   Line  1  is  also  net  of  any  permissible 
interest  deductions. 


Very  truly  yours. 


Revenue 


LJH:DMH:mf 
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You  request  a  ruling  on  whether  contributions  to  a  tax-sheltered 
annuity  plan  ("TSA")   are  subject  to  Massachusetts  income  tax  under 
General  Laws  Chapter  62. 

After  six  months  of  employment,  an  employee  of  the 

Health  Center  may  elect  coverage  under  a  TSA. 
An  employee  electing  coverage  agrees  to  a  reduction  in  his  salary, 
and  his  employer  agrees  to  turn  over  this  amount  and  an  additional 
sum,  equal  to  3.2%  of  the  employee's  gross  income,  to  the  TSA.  The 
employee  may  terminate  the  agreement  at  any  time  with  respect  to 
amounts  not  yet  earned. 

Under  Internal  Revenue  Code  Section  403(b),  amounts  contributed 
by  Code  Section  501(c) (3)   employers  to  certain  annuities  are  exclud- 
able from  the  employee's  gross  income  to  the  extent  that  the  aggre- 
gate of  the  employer's  contributions  does  not  exceed  the  exclusion 
allowance  as  defined  in  Section  403(b)(2).     Federal  Regulation 
1 . 403  (b) -1 (b)  (3)   characterizes  amounts  contributed  to  a  TSA  by  way 
of  a  salary  reduction  agreement  as  employer  contributions. 

Employer  contributions  resulting  from  a  salary  reduction  agree- 
ment are  "wages"  for  purposes  of  the  Federal  Insurance  Contributions 
Act;  but  are  not  "wages"  for  federal  withholding  tax  purposes. 
(Rev,   Rul.    65-208,   1965-2  C.B.   383;   Rev.   Rul.   65-207,   1965-2  C.B. 
414)  . 
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Massachusetts  gross  income  is  federal  gross  income  with  certain 
modifications   (G.L.  c.  62,  s.  2).     Under  Chapter  62,  Section  2(a)(1) 
(D) ,  contributions  to  a  TSA  which  are  made  pursuant  to  a  salary 
reduction  agreement  and  which  are  not  required  under  a  retirement 
program  of  the  employer  are  includable  in  Massachusetts  gross  income. 

Income  is  subject  to  Massachusetts  withholding  if  it  is  both 
taxable  under  Massachusetts  General  Laws  Chapter  62  and  subject  to 
federal  income  tax  withholding   (G.L.   c.   62B,  s.   2) . 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  For  purposes  of  General  Laws  Chapter  62,  Section  2(a)  (1)  (D)  , 
both  the  contributions  resulting  from  the  salary  reduction  agreements 
and  the  contribution  of  an  amount  equal  to  3.2%  of  an  employee's 
gross  income  are  employer  contributions  which  are  made  pursuant  to 

a  salary  reduction  agreement  and  which  are  not  required  under  a 
retirement  program  of  the  employer.     These  contributions  are  subject 
to  Massachusetts  income  tax  and  should  be  reported  on  the  employee's 
Wage  and  Tax  Statement   (Form  W-2) . 

2.  To  the  extent  that  these  contributions  are  not  subject  to 
federal  income  tax  withholding,  they  are  not  subject  to  Massachusetts 
withholding. 

Very  truly  yours. 


ommissioner  of  Revenue 


LJH:DMH:mf 
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Commissioner 


January  7,  1981 


You  inquire  whether  dividends  from  the  NRTA-AARP  U.  S. 
Government  Money  Market  Trust   ("Fund")   are  subject  to  Massa- 
chusetts income  tax  and,  if  so,  at  what  rate. 

The  Fund  is  a  no-load  open-end  investment  company 
(mutual  fund)   established  as  a  Massachusetts  business  trust. 
The  Fund  invests  in  short-term  obligations  of  the  United 
States  government,  its  agencies  and  its  instrumentalities. 
The  Fund  intends  to  qualify  as  a  regulated  investment  company 
for  purposes  of  the  Internal  Revenue  Code.     The  Fund  sells 
its  shares  to  members  of  the  National  Retired  Teachers 
Association   (NRTA)   and  the  American  Association  of  Retired 
Persons   (AARP) .     Fund  dividends  are  taxable  federally  to 
the  shareholders  as  ordinary  income. 

Dividends  payable  to  Massachusetts  residents  from  the 
NRTA-AARP  U.  S.  Government  Money  Market  Trust  are  subject 
to  Massachusetts  income  taxation  as  dividends  at  the  rate 
of  10%  plus  surcharge. 


/ 
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You  represent  a  Georgia  corporation   ("Corporation")  engaged 
in  the  business  of  leasing  instructional  videotapes.     The  Corpora- 
tion is  contemplating  leasing  tapes  to  individuals  or  businesses 
in  Massachusetts.     The  Corporation  will  have  no  employees  or  agents 
outside  Georgia,  nor  will  it  solicit  orders  in  Massachusetts  other- 
wise than  by  direct  mail.     All  customer  orders  will  be  accepted  in 
Georgia.     You  inquire  whether  the  Corporation  will  be  subject  to 
Massachusetts  taxes  if  it  leases  videotapes  to  Massachusetts  lessees. 

Section  7  of  the  Massachusetts  sales  tax   (General  Laws  Chapter 
64H)   provides  that  no  person  shall  do  business  in  Massachusetts  as 
a  vendor  unless  a  registration  shall  have  been  issued  to  him  for 
each  place  of  business.     For  purposes  of  the  sales  and  use  taxes, 
"engaged  in  business  in  Massachusetts"  includes  "having  a  business 
location  in  the  commonwealth,"  and  a  person  is  considered  to  have 
a  business  location  in  Massachusetts  if  such  person  regularly  leases 
out  tangible  personal  property  for  use  in  Massachusetts.  Chapter 
64H,  Section  1(5);  Chapter  641,  Section  1(1). 

The  Corporation  will  be  required  to  register  as  a  Massachusetts 
vendor  and  pay  over  sales  and  use  taxes  to  Massachusetts  if  it  leases 
videotapes  for  use  in  Massachusetts. 
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Section  39  of  the  Massachusetts  corporate  excise   (General  Laws 
Chapter  63)   provides  that  the  excise  must  be  paid  by 

"every  foreign  corporation,  exercising  its  charter, 
or  qualified  to  do  business  or  actually  doing 
business  in  the  cominonwealth,  or  owning  or  using 
any  part  or  all  of  its  capital,  plant  or  any  other 
property  in  the  commonwealth." 


It  further  provides: 

"The  excise  levied  herein  is  due  and  payable  on  any 
one  or  all  of  the  following  alternative  incidents: 

(1)     The  qualification  to  carry  on  or  do 
business  in  this  state  or  the  actual  doing  of 
business  within  the  commonwealth  in  a  corporate 
form.     The  term  "doing  business"  as  used  herein 
shall  mean  and  include  each  and  every  act,  power, 
right,  privilege,   or  immunity  exercised  or  enjoy- 
ed in  the  commonwealth,   as  an  incident  to  or  by 
virtue  of  the  powers  and  privileges  acquired  by 
the  nature  of  such  organizations,  as  well  as,  the 
buying,   selling  or  procuring  of  services  or  prop- 
erty. 


(2)     The  exercising  of  a  corporation's  charter 
or  the  continuance  of  its  charter  within  the 
commonwealth. 


(3)     The  owning  or  using  any  part  or  all  of  its 
capital,  plant  or  other  property  in  the  common- 
wealth in  a  corporate  capacity. 

It  is  the  purpose  of  this  section  to  require  the 
payment  of  this  excise  to  the  commonwealth  by 
foreign  corporations  for  the  enjoyment  under  the 
protection  of  the  laws  of  the  commonwealth,  of 
the  powers,  rights,  privileges  and  immunities 
derived  by  reason  of  the  corporate  form  of  exist- 
ence and  operation." 


If  the  Corporation  leases  videotapes  to  Massachusetts  customers, 
it  will  be  subject  to  the  Massachusetts  corporate  excise. 

Very  truly  yours. 


Commissioner  of  Revenu 


LJH; JXD:mf 
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The  ("Corporation")    is  engaged  in  the 

business  of  renting  motor  vehicles.     Its  customers  may  choose 
"gas  not  included"  or  "gas  included"  vehicle  rental  plans. 

Under  "gas  not  included"  plans,   a  customer  who  returns  a 
vehicle  with  less  fuel  than  it  contained  when  he  picked  it  up 
pays  a  separately-stated  "refueling  service"  charge  in  addition 
to  the  basic  rental  charge.     If  the  customer  purchased  gasoline 
for  the  vehicle  during  the  rental,  the  "refueling  service" 
charge  is  based  on  the  difference  between  the  amount  of  fuel  in 
the  vehicle  at  pick-up  and  at  return.     If  the  customer  purchased 
no  gasoline  for  the  vehicle,  the  charge  is  based  on  miles  traveled. 
The  charge  is  calculated  from  tables  developed  for  each  type  of 
vehicle  in  the  Corporation's  rental  fleet  and  includes  not  only 
the  cost  of  fuel  but  also  other  expenses  associated  with  providing 
the  refueling  service. 

A  customer  who  returns  a  vehicle  with  as  much  gasoline  as  it 
contained  at  pick-up  pays  no  "refueling  service"  charge. 

You  inquire  whether  these  "refueling  service"  charges  under 
"gasoline  not  included"  plans  are  subject  to  the  Massachusetts 
sales  tax. 
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Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes  an 
excise  on  retail  sales  of  tangible  personal  property  in  Massachu- 
setts; Section  1(12)  (a)   of  Chapter  64H  provides  in  part  that  "sale" 
includes  leases  and  rentals. 

Retail  sales  of  gasoline  are  exempt  from  the  Massachusetts 
sales  tax   (Chapter  64H,  Section  6(g)), 

Under  Chapter  64H,  Section  1(14),  the  "sales  price"  on  which 
the  tax  is  based  is  "the  total  amount  paid  by  a  purchaser  to  a 
vendor  as  consideration  for  a  retail  sale."  That  section  further 
provides  that  no  deduction  may  be  taken  on  account  of  the  cost  of 
property  sold,  materials  used,  or  labor  or  service  cost,  and  that 
any  amount  paid  for  any  services  that  are  a  part  of  the  sale  must 
be  included  in  the  sales  price. 

Sales  and  Use  Tax  Regulation  830  CMR  64H.02   ("Motor  Vehicles") 
provides  in  Division  6(b)   that,  with  certain  exceptions  not  here 
relevant,  the  "sales  price"  in  the  case  of  motor  vehicle  leases 
and  rentals  is  the  total  charge. 

Based  on  the  foregoing,   it  is  ruled  that  the  "refueling  service" 
charges  under  your  "gas  not  included"  rentals  as  described  herein 
are  part  of  the  rental  charge  subject  to  the  sales  tax. 


Very  truly  yours, 


Commissioner  of  Revenue 


LJH: JXD:mf 
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You  are  the  owner  of  The  ("Store") ,  a  business 

that  sells  cheese  in  large  and  small  quantities.     It  also  sells 
soup  and  sandwiches  for  consumption  on  the  premises.     The  store 
is  located  at  a  shopping  mall;  it  has  a  small  counter  for  patrons, 
and  it  supplies  them  with  eating  utensils  as  needed. 

The  store  may  soon  sell  single-portion-size  Italian  entrees, 
such  as  lasagna  and  eggplant  parmesan.     The  entrees  will  be  fully 
cooked,  but  frozen  or  refrigerated  prior  to  sale.     They  will  be 
sold  in  waxed  cardboard  containers  covered  with  a  heavy  shrink 
wrap.     You  intend  to  provide  microwave  ovens  in  the  Store  so  that 
patrons  may  themselves  heat  the  entrees  after  purchasing  them. 
You  inquire  whether  the  sales  tax  on  meals  will  apply  to  sales  of 
the  entrees . 

Massachusetts  General  Laws  Chapter  64H,  Section  6(h)  generally 
exempts  from  sales  taxation  sales  of  food  products  for  human  con- 
sumption.    This  exemption  does  not  apply  to  sales  of  "meals"  for 
consumption  on  or  off  the  premises  where  sold.     "Meals"  is  defined 
in  Section  6 (h)  as 
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"any  food  or  beverage,  or  both,  prepared 
for  human  consumption  and  provided  by  a 
restaurant,  where  the  food  or  beverages 
is  intended  for  consumption  on  or  off 
the  restaurant  premises,  and  includes 
food  or  beverages  sold  on  a  'take  out' 
or  'to  go'  basis,  whether  or  not  they 
are  packaged  or  wrapped  and  whether  or 
not  they  are  taken  from  the  premises  of 
the  restaurant." 


"Restaurant"  means  any  eating  establishment  where  food,   food  prod- 
ucts or  beverages  are  provided  and  for  which  a  charge  is  made,  but 
a  delicatessen,  grocery,  market  or  bakery  is  considered  a  restau- 
rant only  to  the  extent  that  a  part  of  such  a  store  engages  in  the 
sale  of  dinners,   luncheons,  barbecued  chicken   (unless  sold  whole 
and  unsliced) ,   sandwiches,   snacks,  pizzas  and  other  similar  items 
which  are  commonly  sold  at  snack  bars,  coffee  shops  or  luncheon 
counters . 

Based  on  the  foregoing,   it  is  ruled  that  sales  of  single- 
portion  frozen  or  refrigerated  entrees, by  a  store  that  provides 
eating  facilities  and  microwave  ovens  in  which  customers  may  heat 
the  entrees,   are  subject  to  the  sales  tax  on  meals. 


Very  truly  yours. 


Commissioner  of  Revenue 


LJH: JXD:mf 
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J..  Joyce  Hampers 

Co*-  MISSIONER 


You  ir.cuire  whether  interest  received  on  a  federal  tax  refund 
is  subject  tc  Massachusetts  income  taxation  and,   if  so,   at  what 
rate . 


Interest  on  a  federal  tax  refund  is  included  in  federal  gross 
incorr.e.      (U.S.  Treas.   Reg,   1.61-7).     Massachusetts  gross  income  is 
defined  as  federal  gross  income  with  certain  modifications.  (M.G.L. 
c.   52,   s.  2).     One  of  these  modifications  is  the  deduction  of  interest 
on  United  States  obligations  exempt  from  state  taxation.     (M.G.L.  c. 
62,   s.   2(a) (2) (A)).       Obligations  of  the  United  States     are  bonds, 
notes  and  other  similar  interest-bearing  obligations  of  the  United 
States  which  are  needed  to  secure  credit  to  carry  on  the  necessary 
functions  of  government.      (Smith  v.   Davis ,   323  U.S.   Ill   (1944)).  A 
federal  tax  refund  is  not  an  obligation  of  the  United  States  for  this 
purpose . 

Interest  income,  other  than  interest  on  deposits  in  banks 
located  within  the  Commonwealth,  is  Massachusetts  Part  A  gross 
income,  taxable  at  the  rate  of  10%  plus  surtax. 

Interest  received  by  a  Massachusetts  resident  on  any  tax  refund 
from  a  federal,  state  or  local  government  is  subject  to  Massachusetts 
income  taxation  at  the  rate  of  10%  plus  surtax. 


Very  truly  yours, 


Commissioner  of  Revenue 


LJK:DMH:nf 
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(  "Center")    is  a  small  print- 

ing and  photocopying  business.     You  inquire  whether  the 
Center's  purchase  of  the  following  equipment  used  in  its  print- 
ing operations  is  subject  to  the  sales  tax: 

(1)  offset  printing  presses; 

(2)  padding  presses  that  bind  cardboard  or  other  backing  to 
pads  of  paper; 

(3)  folding  machines; 

(4)  machines  used  to  staple  booklets,  brochures  and  the  like; 

(5)  collating  machines; 

(6)  paper-cutting  machines; 

(7)  paper  drills; 

(8)  joggers  used  to  align  sheets  of  paper  into  compact  piles; 

(9)  cameras  used  in  plate-m.aking ; 

(10)  light  tables  used  for  layout  work  and  setting  out  printing 
jobs;  and 

(11)  typesetting  m.achines. 
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Massachusetts  General  Laws  Chapter  64H,  Section  6(r)  exempts 
from  sales  taxation  sales  of  materials,  tools  and  fuel,  or  any 
substitute  therefor,  which  are  consumed  and  used  directly  and 
exclusively  in  an  industrial  plant  in  the  actual  manufacture  of 
t-angible  personal  property  to  be  sold. 

Chapter  64K,   Section  6(s)   exempts  from  sales  taxation  sales 
cf  machinery  or  replacement  parts  thereof  used  directly  and  exclu 
sively  in  an  industrial  plant  in  the  actual  manufacture,  conver- 
sion cr  processing  of  tangible  personal  property  to  be  sold.  To 
be  exempt,  machinery  must  be 

(a)  used  solely  during  a  manufacturing,  conversion  or  processing 
operation 

1.  to  effect  a  direct  and  imm.ediate  physical  change 
upon  tangible  personal  property  to  be  sold; 

2.  to  guide  or  m.easure  a  direct  and  immediate  physical 
change  upon  such  property  where  the  guiding  or 
measuring  is  an  integral  and  essential  part  of 
tuning,  verifying  or  aligning  the  parts  of  such 
property;  or 

3.  to  test  or  measure  such  property  where  the  testing 
or  measuring  is  an  integral  part  of  the  production 
flow  or  function;  or 

(b)  used  solely  to 

1.  store; 

2.  transport  or  convey;  or 

3.  handle 

such  property  during  the  operations  listed  in   (a)    above;  or 

(c)  used  solely  to  place  such  property  in  the  container,  package 
or  wrapping  in  which  it  is  normally  sold  to  the  ultimate  consumer 

If  machinery  does  not  satisfy  the  above  criteria,  it  is  not 
exempt  even  if  its  operation,  function  or  purpose  is  an  integral 
or  essential  part  of  a  continuous  production  flow  or  manufacturin 
process . 
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Based  on  the  foregoing,  it  is  ruled  that: 

(1)  sales  to  the            Center  of  items  (1)    through   (8)    (the  print- 
ing presses,   padding  presses,   folding,  stapling,  collating  and 
paper-cutting  machines,  paper  drills  and  joggers)    are  exempt  from 
tax;  and 

(2)  sales  to  the            Center  of  items  (9)   through   (11)    (the  cam- 
eras used  in  plateraaJcing ,   light  tables  and  typesetting  machines) 
are  subject  to  tax. 

I  am  enclosing  a  copy  of  Regulation  830  CMR  64H.04. 

_yery  truly  yours, 


7 


Commissioner  of  Revenue 


LJH: JXD:mf 
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("Company"),  a  registered  Massachusetts 
vendor,  is  engaged  in  the  business  of  manufacture,  sale  and  service 
of  printing  presses  and  related  items.  You  ask  the  following  ques- 
tions about  the  application  of  the  Massachusetts  sales  and  use  tax- 
es to  the  Company's  activities: 

(1)  Are  sales  to  newspaper  publishers  of  printing 
presses  and  replacement  parts  subject  to  tax? 

Massachusetts  General  Laws  Chapter  64H,  Section  6(s)  exempts 
from  tax  sales  of  machinery  and  replacement  parts  thereof  used 
directly  and  exclusively  in  an  industrial  plant  in  the  actual  manu- 
facture, conversion  or  processing  of  tangible  personal  property  to 
be  sold,  including  the  publishing  of  a  newspaper. 

Therefore,  sales  of  printing  presses  and  replacement  parts 
thereof  to  newspaper  publishers  who  will  use  them  exclusively  to 
print  newspapers  or  other  matter  for  sale  are  exempt  from  tax. 

(2)  Are  sales  of  printing  presses  and  replacement 
parts  to  other  businesses,  including  advertising 
agencies,  subject  to  tax? 

Based  on  Chapter  64H,  Section  6 (s) ,  sales  of  printing  presses 
and  replacement  parts  thereof  are  exempt  from  tax  only  where  the 
purchaser  will  use  the  items  purchased  exclusively  to  produce 
printed  matter  to  be  sold.     If  a  purchaser  uses  a  press  or  replace- 
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ment  parts  to  produce  printed  matter  to  be  distributed  free  of 
charge,  or  to  produce  printed  matter  for  the  purchaser's  in-house 
use,  the  sale  of  the  press  or  replacement  parts  is  subject  to  tax. 

In  the  transfer  of  printed  matter  to  its  clients,  an  adver- 
tising agency  may  or  may  not  be  acting  as  a  vendor  of  tangible 
personal  property.      (See  Division   (1) (b)   of  Sales  and  Use  Tax 
Regulation.  64K.05   ( "Advertising  Agencies:     Service  vs.   sale  trans- 
action"), a  copy  of  which  is  enclosed.)     Sales  to  agencies  of 
printing  presses  and  replacement  parts  are  exempt  from  tax  only 
where  the  items  will  be  used  exclusively  to  produce  printed  matter 
with  respect  to  which  the  agency  will  act  as  vendor. 

(3)  Are  labor  charges  for  servicing  printing  presses 
subject  to  tax? 

Chapter  64K,  Section  1(13) (c)  provides  that  "sale  at  retail" 
does  not  include  "personal  service  transactions  which  involve  no 
sale  or  which  involve  sales  as  inconsequential  elements  for  which 
no  separate  charges  are  made."     On  the  other  hand,  the  "sales 
price"  on  which  the  tax  is  based  includes  the  amount  paid  for  any 
services  that  are  a  part  of  a  sale.     Chapter  64H,  Section  1(14) (b) . 
Accordingly,  if  your  Company  services  printing  presses  for  a  charge, 
and  neither  the  presses  nor  any  other  tangible  personal  property  is 
transferred  as  part  of  the  transaction,  no  sales  tax  applies  to  the 
charge . 

Where  maintenance  services  are  provided  on  a  mandatory  basis 
to  a  purchaser  of  printing  presses  or  other  tangible  personal 
property,   the  charge  for  the  services  is  taxable  so  long  as  the 
sale  of  the  property  is  taxable,  whether  or  not  the  service  charge 
is  separately  stated.     Where  a  purchaser  has  an  option  to  acquire 
presses  or  other  tangible  personal  property  either  with  or  without 
maintenance  services,   separately-stated  charges  for  such  services 
are  not  subject  to  tax,  even  if  the  charge  for  the  property  itself 
is  taxable. 

Contracts  for  service  and  maintenance  of  printing  presses  are 
subject  to  the  rules  governing  service  contracts  generally,  which 
are  set  forth  in  Sales  and  Use  Tax  Regulation  64H.03  ("Service 
Enterprises"),   a  copy  of  which  is  enclosed. 

(4)  Who  must  collect  the  tax  on  sales  of  presses  shipped 
into  Massachusetts  in  Company  vehicles  or  by  common  carrier? 

As  a  registered  vendor  engaged  in  business  in  Massachusetts, 
the  Company  must  collect  and  pay  over  the  sales  tax  on  sales 
taking  place  in  iMassachusetts  and  the  use  tax  in  the  case  of  out- 
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of-state  sales  for  storage,  use,  or  other  consumption  in  Massa- 
chusetts.    Chapter  64H,   Sections  2  and  3;  Chapter  641,  Sections 
2  and  4.     It  makes  no  difference  for  this  purpose  whether  the 
oroperty  is  shipped  into  Massachusetts  by  Company  vehicle  or  by 
ccnmon  carrier. 


(5)     What  is  the  basis  of  tax  where  goods  are  shipped 
by  common  carrier? 

In  determining  the  "sales  price"  to  which  the  tax  applies, 
separately-stated  transportation  charges  are  excluded  if  the 
transportation  cccurs  after  the  sale  of  the  property  is  made. 
Chapter  64K,  Section  1(14) (c)(v).     This  rule  applies  whether  a 
common  carrier  or  the  vendor  itself  delivers  the  property. 


V^ry  truly  yours, 
._pDmmissioner  of  Revenue^ 


LJH: JXD:mf 
Enclosures 
LR  81-14 


L.  Joyce  Hampers 
Commissioner 


'^am^tU^^^   ^^hcee^,    ^o6^n  02204 


February  18,  1981 


You  inquire  about  the  allocation  of  corporate  net  income 
to  Massachusetts  under  the  following  circumstances: 

("Corporation")    is  a  closely-held  foreign 
corporation.     It  is  a  partner  with  a  California  corporation 
in  the  operation  of  a  Massachusetts  motel.     All  of  its  income 
is  derived  from  the  Massachusetts  partnership,  but  it  is  sub- 
ject to  a  net  income  tax  in  another  state. 

The  Corporation  is  owned  by  three  shareholders,  two  of 
whom  are  officers.     From  1964  to  1972,  the  two  officers  ac- 
tively managed  the  motel  business  within  Massachusetts;  each 
devoted  about  80  hours  per  week  to  the  business. 

The  officers  have  since  moved  out  of  Massachusetts.  One 
is  now  a  resident  of  Florida  and  one  a  resident  of  Vermont. 
The  Florida  resident  now  devotes  about  ten  hours  per  week  to 
the  business.     All  of  his  services  are  performed  outside  Massa- 
chusetts, except  that  he  makes  two  or  three  trips  per  year  to 
Massachusetts  to  visit  the  motel  and  to  discuss  its  operation 
with  its  on-site  manager. 

The  Vermont  resident  devotes  about  five  hours  per  week 
to  the  operation  of  the  business.     All  of  his  services  are 
performed  outside  Massachusetts,  except  that  he  m.akes  "a 
limited  number"  of  trips  to  Massachusetts  each  year  for  busi- 
ness purposes. 
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The  two  officer-shareholders  at  present  receive  nominal 
salaries,  but  the  Corporation  is  considering  raising  their 
salaries  to  about  $10,000  per  officer-shareholder. 

The  partnership  includes  in  its  expenses  a  "management 
"ae,"  which  it  pays  to  the  Corporation  in  addition  to  its 
share  of  the  partner-ship's  income.     The  Corporation  passes  on 
the  entire  amount  of  the  fee  to  the  officer-shareholder  who 
resides  in  Florida.     He  retains  25  per  cent  of  the  fee,  and 
pays  the  remaining  7  5  per  cent  to  the  on-site  manager  as  com- 
pensation for  his  services. 

The  two  officer-shareholders  have  the  right  to  direct  and 
control  the  on-site  manager  in  the  details  of  his  work  and  in 
the  means  and  methods  by  which  he  accomplishes  it. 

You  inquire  how  the  "management  fee"  and  any  salaries 
paid  to  the  officer-shareholders  are  to  be  treated  in  allocating 
the  Corporation's  income  to  Massachusetts. 

Under  Massachusetts  General  Laws  Chapter  63,  Section  38(c), 
the  taxable  net  income  of  a  corporation  having  income  from  busi- 
ness activity  which  is  taxable  both  within  and  without  Massachu- 
setts must  be  apportioned  to  Massachusetts  by  multiplying  its 
taxable  net  income  by  a  fraction,   the  numerator  of  which  is  the 
property  factor  plus  the  payroll  factor  plus  twice  the  sales 
factor,  and  the  denominator  of  which  is  four.     Section  38(g)  of 
Chapter  63  describes  how  this  formula  must  be  modified  where 
one  or  more  of  the  three  factors  is  not  applicable. 

The  payroll  factor  is  a  fraction,  the  numerator  of  which  is 
the  total  amount  paid  in  Massachusetts  during  the  taxable  year 
by  the  corporation  for  compensation,   and  the  denominator  of  which 
is  the  total  compensation  paid  everywhere  during  the  taxable  year. 
Chapter  63,   Section  38(e).     "Compensation"  means  wages,  salaries, 
commissions,  and  any  other  form  of  remuneration  paid  to  employees 
for  personal  services,  and  compensation  is  paid  in  Massachusetts 
if: 

"1.   the  employee's  service  is  performed 
entirely  within  this  commonwealth;  or 

2.  the  employee's  service  is  performed 
both  within  and  without  this  common- 
wealth, but  the  service  performed  with- 
out this  commonwealth  is  incidental  to 
the  employee's  service  within  this 
commonwealth;  or 

3.  some  of  the  service  is  performed  in 
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this  commonwealth  and   (i)   the  base  of 
operations  or,   if  there  is  no  base  of 
operations,  the  place  from  which  the 
service  is  directed  or  controlled  is 
in  this  commonwealth,  or   (ii)    the  base 
of  operations  or  the  place  from  which 
the  service  is  directed  or  controlled 
is  not  in  any  state  in  which  some  part 
of  the  service  is  performed,  but  the 
employee's  residence  is  in  this  common- 
wealth."    Chapter  63,  Section  38(e). 

Based  on  the  foregoing,   it  is  ruled  that  the  entire  amount 
of  the  "management  fee"  as  well  as  salaries  paid  the  officer- 
shareholders  constitute  compensation  paid  in  Massachusetts  for 
purposes  of  zhe  allocation  formula. 


Very  truly  yours. 


^<5mmissioner  of  Revenue 


LJH: JXD:mf 
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J:.-zz  Hampers  ^anvUtcLe    ^^^H^,    S^cUcm  0220M 

CoriMISSIONER 

February  20,  1981 


You  represent  ("Company"),  a  small  printing 

firm  that  uses  the  offset  printing  process.     You  inquire  whether 
sales  to  the  Company  of  a  solution  known  as  "blanket  wash"  are 
subject  to  tax. 

In  the  Company's  offset  presses,  an  image  is  first  trans- 
ferred from  a  "plate  maker"  to  a  "blanket  cylinder,"  then  from 
the  blanket  cylinder  to  the  printed  surface  by  passing  the  sur- 
face between  the  blanket  cylinder  and  an  "impression  cylinder." 
When  the  image  on  the  plate  maker  is  changed,   old  ink  is  auto- 
matically removed  from  the  blanket  cylinder  by  application  of 
blanket  wash. 

It  is  assumed  for  purposes  of  this  ruling  that  the  Company's 
offset  presses  are  used  for  no  purpose  other  than  the  production 
of  printed  matter  to  be  sold. 

Massachusetts  General  Laws  Chapter  64H,  Section  6(r)  exempts 
from  tax  sales  of  materials,  tools  and  fuel,  or  any  substitute 
therefor,  which  are  consumed  and  used  directly  and  exclusively  in 
an  industrial  plant  in  the  actual  manufacture  of  tangible  personal 
property  to  be  sold. 
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Based  on  the  foregoing,  it  is  ruled  that  sales  to  the 
Company  of  "blanket  wash,"  for  presses  used  exclusively  to 
produce  printed  matter  to  be  sold,   are  exempt  frcm  tax. 


Very  truly  yours. 


— Comm.issioner  of  Revenue" 


LJH: JXD:mf 
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JoYc-  Hampers 
Commissioner 


'/CO    ^arrU^U^/^   ^Cr^'t,    ^06^<yn  022CJ^ 


February  23,  1981 


You  inquire  whether  sales  by  ("Company") 
from  its  New  York  office  to  Massachusetts  customers  are  sub- 
ject to  the  Massachusetts  sales  and  use  taxes. 

The  Company  is  a  registered  Massachusetts  vendor.     It  has 
two  employees  who  reside  in  Massachusetts;  the  employees  provide 
potential  Massachusetts  customers  with  information  about  the 
Company  and  its  products. 

Every  vendor  engaged  in  business  in  Massachusetts  must  collect 
and  pay  over  sales  and  use  taxes  on   (1)   its  sales  of  tangible 
personal  property  in  Massachusetts;   and   (2)   its  sales  of  tangible 
personal  property  outside  Massachusetts  for  storage,  use  or  other 
consumption  in  Massachusetts.     Massachusetts  General  Laws  Chapter 
64H,  Sections  2  and  3;  Chapter  641,  Sections  2  and  4. 

For  purposes  of  both  the  sales  and  use  taxes,   "engaged  in 
business  in  Massachusetts"  includes  "having  a  business  location 
in  the  commonwealth,"  and  a  vendor  that  has  one  or  more  employees 
located  in  Massachusetts  is  considered  to  have  a  business  location 
in  the  Commonwealth.     Chapter  64H,   Section  1(5);   Chapter  641, 
Section  1(1).     An  employee  is  located  in  Massachusetts 

" (a)     if  his  service  is  performed  entirely 
within  the  commonwealth;  or 
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(b)     if  his  service  is  performed  both 
within  and  without  the  commonwealth, 
but  in  the  performance  of  his  service 
he  regularly  commences  his  activities 
at,  and  returns  to,   a  place  within  the 
commonwealth."     Chapter  64H,  Section 


Based  on  the  foregoing,   it  is  ruled  that  the  Company  is 
engaged  in  business  in  Massachusetts  within  the  meaning  of 
Chapter  64H,   Section  1(5);   therefore,  the  Company  must  collect 
and  pay  over  sales  and  use  taxes  on  its  sales  in  Massachusetts 
and  its  sales  outside  Massachusetts  for  storage,  use  or  other 
consumption  in  Massachusetts. 


1(5)  . 


Very  truly  yours. 


Commissioner  of  Revenu 


o  .       _  /// 

7r  ')j-'-''i-^^>p9-ccn^>fj'-c  L 


LJH: JXD:mf 
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Commissioner  v 

February  24,  1981 


You  request  a  ruling  concerning  the  Massachusetts  income  tax 
consequences  of  the  liquidation  of  the  Trust,  a 

Massachusetts  realty  trust. 

The  Trust  was  organized  on  December  27,   1966  as  a  Massachusetts 
corporate  trust  with  transferable  shares.     The  principal  asset  of 
the  Trust  is  real  estate  which  is  leased  to  other  corporations.  The 
Trust  used  accelerated  depreciation  with  respect  to  its  real  estate. 
The  proposed  liquidation  will  occur  within  one  calendar  month  and 
will  be  governed  by  Section  333  of  the  Internal  Revenue  Code  ("Code"). 

A  Massachusetts  corporate  trust  is  subject  to  taxation  under 
Chapter  62  of  the  Massachusetts  General  Laws  and  the  adjusted  gross 
income  of  a  corporate  trust  is  determined  as  though  it  were  a  resi- 
dent natural  person.     (M.G.L.  c.  62,  s.   8(a)).     Under  Section  8(c) 
of  Chapter  62,  dividends  received  from  a  corporate  trust,  which  is 
subject  to  taxation,  are  not  taxable,  except  to  the  extent  that  they 
were  derived  from  tax  free  earnings  and  profits. 

For  federal  tax  purposes,  the  Trust  is  an  association  taxable 
as  a  corporation.     Although  ordinarily  under  the  Code  no  gain  or 
loss  will  be  recognized  to  the  Trust  on  the  distribution  of  its 
property  in  complete  or  partial  liquidation.  Section  1250  of  the 
Code  provides  that  upon  a  sale  or  other  disposition  of  real  estate, 
including  a  distribution  in  liquidation,  an  amount  equal  to  "addi- 
tional depreciation"  taken  on  the  property,  to  the  extent  that  the  val- 
ue of  the  property  exceeds  its  adjusted  basis,  is  taxed  as  ordinary 
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income.     In  general,   additional  depreciation  means  the  amount  by 
which  the  depreciation  taken  exceeds  straight  line  depreciation. 
(I.R.C.   s.   1250(b)(1)).     The  ordinary  income  is  recognized  even 
if  the  disposition  would  not  otherwise  be  recognized  as  a  taxable 
event.      (I.R.C.   s.   12  50(a)(1)(A)). 

Section  333  of  the  Code  limits  the  amount  of  gain  realized  by 
a  qualified  electing  non-corporate  shareholder  upon  the  complete 
liquidation  within  one  calendar  month  of  a  domestic  corporation. 
The  amount  of  gain  which  the  shareholder  is  required  to  recognize 
is  the  greater  of   (1)   his  ratable  share  of  the  corporations  earn- 
ings and  profits  accumulated  after  February  28,   1913  or   (2)  the 
amount  of  money  and  the  fair  market  value  of  stock  or  securities 
acquired  by  the  corporation  after  December  31,   1953  which  were 
distributed  to  the  shareholder.     The  gain  will  be  treated  as  a 
dividend  to  the  shareholder  to  the  extent  that  it  does  not  exceed 
his  ratable  share  of  the  corporation's  earnings  and  profits;  to 
the  extent  that  the  sum  of  money  and  the  fair  market  value  of  the 
stock  or  securities  received  by  the  shareholder  exceeds  his  ratable 
share  of  the  liquidating  corporation's  accumulated  earnings  and 
profits,  it  will  be  taxed  as  capital  gain   (I.R.C.   s.  333(e)). 

Section  334(c)   of  the  Code  provides  that  property  received  in 
liquidation  under  Section  333  and  in  cancellation  or  redemption  of 
the  stock  of  a  qualified  electing  shareholder  shall  have  a  basis 
equal  to  the  basis  of  the  stock  cancelled  or  redeemed  in  the  liquida 
tion,  decreased  in  the  amount  of  any  money  received  by  the  share- 
holder,  and  increased  in  the  amount  of  gain  recognized  to  the  share- 
holder . 

Massachusetts  gross  income  is  federal  gross  incom.e  with  certain 
modifications   (G.L.   c.   62,   s.   2) .     Section  2(a) (2) (D)   of  Chapter  62 
excludes  from  Massachusetts  gross  income  dividends  received  from  a 
corporate  trust  subject  to  taxation  under  Chapter  62  to  the  extent 
that  such  dividends  are  exempt  from  taxation  under  Section  8. 

Chapter  62,   Section  1(e)   defines  "dividend"  as  "any  item  of 
federal  gross  income  which  is  a  dividend  under  section  three  hundred 
and  sixteen  of  the  Code  or  which  is  treated  as  a  dividend  under  any 
other  provision  of  the  Code." 

Based  on  the  foregoing  it  is  ruled  that: 

1.     The  distribution  of  the  assets  of  the  Trust  in  complete 
liquidation  of  the  Trust  will  not  result  in  the  recognition  of 
income  to  the  Trust  for  Massachusetts  income  tax  purposes  except 
to  the  extent  that  the  Trust  realizes  ordinary  income  under  Sec- 
tion 1250  of  the  Code  because  of  recapture  of  accelerated  deprecia- 
tion , 
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2,  The  shareholder  will  recognize  capital  gain  and  dividend 
income  for  Massachusetts  tax  purposes  to  the  extent  that  capital 
gain  and  dividend  income  is  recognized  for  federal  purposes.  The 
dividend  income  will  not  be  included  in  the  shareholder's  Massa- 
chusetts gross  income  except  to  the  extent  that  the  dividends  were 
derived  from  tax-free  earnings  and  profits  as  defined  in  Section 
8(c)   of  Chapter  62. 

3.  For  Massachusetts  income  tax  purposes  the  shareholder's 
basis  in  the  property  distributed  to  him  will  be  the  same  as  his 
federal  adjusted  basis  in  such  property. 

truly  yours, 

/'/ 

Commissioner  of  Revenue 

LJH:RSF:mf 
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L.  Joyce  Hampers 
Commissioner 


^o/miHicl^  t5^<«^  ^oUon 


February  26,  1981 


You  request  a  ruling  on  whether  the  federal  fuel  tax  credit 
is  subject  to  Massachusetts  income  taxation  under  General  Laws 
Chapter  62. 

Internal  Revenue  Code  Section  39  provides  a  federal  income 
tax  credit  for  federal  excise  taxes  paid  on  gasoline,  special 
fuels,  and  lubricating  oil  used  for  certain  purposes.  Federal 
excise  taxes  paid  or  accrued  on  fuels  used  in  business  or  for  the 
production  of  income  are  deductible  business  expenses  under  Code 
Sections  162  or  212.     The  fuel  tax  credit  is  includible  in  fed- 
eral gross  income  to  the  extent  that  a  business  deduction  of  fuel 
taxes  resulted  in  a  reduction  of  federal  income  taxes. 

Massachusetts  gross  income  is  federal  gross  income  with  cer- 
tain modifications  not  here  relevant.     (M.G.L.  c.   62,  s.  2(a)). 

Based  on  the  foregoing,  it  is  ruled  that  the  amount  of  the 
fuel  tax  credit  is  includible  in  Massachusetts  gross  income  to 
the  extent  that  it  is  included  in  federal  gross  income. 


Commissioner  of  Revenue 


UH:DMH:mf 
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Jofcz  Hampers 
Commissioner 


iOO    ^a/mitUJ^  <5^<^    3^cU(m  02204 


March  2,   19  81 


You  inquire  whether  your  client   ("Corporation")/  a  foreign 
corporation  engaged  in  the  business  of  conducting  and  marketing 
"personal  development  training  seminars,"  is  subject  to  the 
Massachusetts  corporate  excise  and  Massachusetts  sales  and  use 
taxes . 

The  Corporation's  business  falls  into  two  categories: 

(1)  The  Corporation  itself  conducts  seminars,  for 
which  each  participant  pays  a  flat  fee  of 
about  $400.     The  fee  includes  the  cost  of 
course  materials  supplied  by  the  Corporation. 

(2)  The  Corporation  contracts  with  client  busi- 
nesses to  allow  them  to  conduct  the  seminars 
fcr  their  own  personnel.     Employees  of  the 
Corporation  train  employees  of  the  client 
businesses  to  lead  the  seminars,   and  supply 
them  with  problems,  new  developments,  and 
monthly  newsletters  for  use  in  teaching. 
Client  businesses  pay  the  Corporation  $75 

to  $140  per  employee-participant.     You  state 
that  in  this  case  the  Corporation  supplies 
course  materials  costing  from  $5  to  $15  per 
participant,  but  you  do  not  specifically 
state  whether  a  separate  charge  is  made 
therefor . 

The  Corporation  has  no  sales  offices  in  Massachusetts,  and 
none  of  its  employees  reside  in  the  Commonwealth.     It  may  or 
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may  not: 


(1)  conduct  seminars  itself  in  Massachusetts  or  con- 
tract with  client  businesses  in  Massachusetts  to 
allow  them  to  conduct  the  seminars; 

(2)  solicit  business  from  po-cential  Massachusetts 
cusromers  by  telephone  from  out-of-srate  or 
directly  within  Massachusetts  through  travel- 
ing sales  personnel; 

(3)  participate  in  trade  shows  or  conventions  in 
Massachusetts;  or 

(4)  advertise  in  trade  journals  distributed  in 
Massachusetts. 

Corporate  excise 

Massachusetts  General  Laws  Chapter  63,   Section  39  requires 
every  foreign  corporation  exercising  its  charter,  qualified  to 
do  business  or  actually  doing  business  in  the  Commonwealth,  or 
owning  or  using  any  part  or  all  of  its  capital,  plant  or  any 
other  property  in  the  Commonwealth,   to  pay  the  ccrpcrata  excise. 
Thar  section  further  provides  that 


on  any  one  or  all  of  zhe  following 
alternative  incidents: 

(1)     The  qualification  to  carry 
on  or  do  business  in  this  state  or 
the  actual  doing  of  business  with- 
in the  ccmm.onwealth  m  a.  corporate 
form.     The  term   'doing  business' 
as  used  herein  shall  mean  and  in- 
clude each  and  every  act,  power, 
right,   privilege,   or  imm.unity 
exercised  or  en]oyed  in  the  ccmjr.on- 
wealth,   as  an  incident  to  or  by 
virtue  of  the  powers  and  privileges 
acquired  by  the  nature  of  such 
organizations,   as  well  as,   the  buy- 
ing,  selling  or  procuring  of  services 
or  property. 


and  cavable 
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(2)  The  exercising  of  a  corpora- 
tion ' s  charter  or  the  continuance  of 
its  charter  within  the  commonwealth. 

(3)  The  owning  or  using  any  part 
or  all  of  its  capital,  plant  or  other 
property  in  the  commonwealth  in  a 
corporate  capacity. 

It  is  the  purpose  of  this  section 
to  require  the  payment  of  this  excise 
to  the  commonwealth  by  foreign  corp- 
orations for  the  enjoyment  under  the 
protection  of  the  laws  of  the  common- 
wealth,  of  the  powers,   rights,  privi- 
leges and  immunities  derived  by  reason 
of  the  corporate  form  of  existence  and 
operation . " 

Based  on  the  foregoing,   it  is  ruled  that: 

(1)  The  Corporation  will  be  subject  to  the  Massachusetts 
corporate  excise  if  it 

(a)  conducts  seminars  in  Massachusetts; 

(b)  contracts  to  allow  one  or  more  clients 
to  conduct  seminars  in  Massachusetts, 
and 

(i)     the  contract  is  executed  in 
Massachusetts;  or 

(ii)     the  Corporation's  employees 
come  into  Massachusetts  to 
crain,   supervise  or  advise 
client  instructors ,  or  to 
deliver  course  materials;  or 

(c)  solicits  business  in  Massachusetts  directly 
through  its  sales  personnel; 

(2)  The  Corporation  will  not  be  subject  to  the  Massachusetts 
corporate  excise  if  it  engages  only  in  one  or  both  of 
the  following  activities  in  Massachusetts: 
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(a)  solicitation  of  business  by  telephone 
from  out-of-state;  or 

(b)  advertising  in  trade  journals  distri- 
buted in  Massachusetts. 

Activities  undertaken  in  connection  with  client-conducted 
seminars  but  not  specifically  ruled  upon  herein,   and  participa- 
tion in  trade  shows  or  conventions  in  Massachusetts,  may  or  may 
not  subject  the  Corporation  to  the  Massachusetts  corporate  excise, 
depending  on  the  facts  and  circumstances  of  each  case. 

Sales  and  use  taxes 

Every  vendor  engaged  in  business  in  Massachusetts  within 
the  meaning  of  Chapter  S4K,   Section  1(5)   must  collect  and  pay 
over  sales  and  use  taxes  on   (1)    its  retail  sales  of  tangible 
personal  property  in  Massachusetts;   and   (2)    its  retail  sales  of 
tangible  personal  property  outside  Massachusetts  for  storage, 
use  or  other  consumption  in  Massachusetts.     Chapter  64H,  Sections 
2  and  3;   Chapter  6  41,  Sections  2  and  4.     "Sale  at  retail"  does 
not  include  "professional,   insurance,  or  personal  service  trans- 
actions which  involve  no  sale  or  which  involve  sales  as  inconse- 
quential elements  for  which  no  separate  charges  are  made." 
Chapter  64H,   Section  1(13) (c). 

Sales  of  books  required  for  instructional  purposes  in  educa- 
tional institutions  are  exempt  from  tax.     Chapter  64H,  Section 
6  (m)  . 

Based  on  the  foregoing,   it  is  ruled  that  if  the  Corporation 
is  engaged  in  business  in  Massachusetts  within  the  meaning  of 
Chapter  64H,   Section  1(5),   it  must   (1)    register  as  a  Massachusetts 
vendor  and   (2)    collect  and  pay  ever  sales  and  use  taxes  on  separate- 
ly-stated charges  for  course  materials  sold  in  Massachusetts  or 
soli  outside  Massachusetts  for  use  in  Massachusetts.     Charges  for 
the  seminars  themselves  are  not  subject  to  tax  in  Massachusetts, 
and  on  the  facts  you  state,   the  portion  of  the  flat  fee  represent- 
ing a  charge  for  course  materials  is  exempt  a  s  an  i  nconsecuential 
element  of  a  personal  service  transaction  for  which  no  separate 
charge  is  made. 

Very  truly  yours , 


Commissioner  of  Revenue 


LJH: JXD:mf 
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L.     orcE  Hampers 
Commissioner 


iOO   ^a/mitUJ^  ^ii^,   S^cUon  02204 


March  4,  19  81 


You  were  appointed  a  receiver  of 
a  Massachusetts  corporation  which  was  operating  as  a  debtor 
in  possession  under  a  proposed  reorganization  under  Chapter 
XI  of  the  Bankruptcy  Act.     Subsequently  the  corporation  was 
adjudicated  bankrupt  and  you  were  appointed  the  trustee  in 
bankruptcy.     You  inquire  as  to  your  responsibilities  for 
reporting  and  paying  Massachusetts  taxes  as  a  Chapter  11 
receiver  and  as  a  trustee  in  bankruptcy. 

Income  received  by  fiduciaries,  including  trustees  in 
bankruptcy,  receivers  and  assignees  for  the  benefit  of 
creditors,  is  subject  to  taxation  under  Chapter  62.  (M.G.L. 
c.   62,  ss.   13  and  25).     Section  6  of  Chapter  62C  requires 
every  fiduciary  receiving  income  taxable  under  Chapter  62, 
including  a  trustee  in  bankruptcy  but  excluding  a  receiver 
of  a  domestic  corporation,  to  file  an  annual  return  of  his 
taxable  income. 

You  should  file  a  Massachusetts  Corporation  Excise 
Return  (Form  355A)   and  pay  the  corporation  excise  through 
the  period  in  which  you  were  a  receiver  of  the  corporation. 
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Income  which  you  receive  as  trustee  in  bankruptcy  is  sub- 
ject to  Massachusetts  income  taxation  under  Chapter  62  and 
should  be  reported  on  a  Fiduciary  Tax  Return  (Form  2)  for 
each  taxable  year  or  fraction  thereof. 

truly  yours, 
ommissioner  of  Revenu 


LJH:RSF:mf 
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Jorzz  Hampers 
Commissioner 


iOO 


March  10,  19  81 


You  inquire  whether  the  Massachusetts  sales  tax  applies 
to  the  sale  of  a  Instant  Protein  Energy  Bar. 

The  Energy  Bar  is  carob  coated,   cocoa  flavored  and  con- 
tains a  substantial  amount  of  sugar  and  other  sweeteners. 
Other  major  ingredients  include  vegetable  oils  and  peanut 
butter.     It  also  contains  vitamins  and  minerals.     The  bar 
is  sold  in  a  foil  wrapper. 

Massachusetts  General  Laws  Chapter  64H,  Section  6(h) 
exempts  from  taxation  sales  of  food  products  for  human  con- 
sumption.    "Food  products"  is  defined  to  include  "...sugar 
and  sugar  products,  candy  and  confectionery;...".  Specifi- 
cally excluded  from  the  definition  of  food  products  are 
"...medicines,  tonics  and  preparations  in  liquid,  powdered, 
granular,  tablet,  capsule,   lozenge  and  pill  form  sold  as 
dietary  supplements  or  adjuncts." 

Based  on  the  foregoing  it  is  ruled  that  the  Energy  Bar, 
which  is  sold  in  a  wrapper  and  consists  principally  of  sugars, 
vegetable  oils,  peanut  butter  and  cocoa,  is  a  food  product 
within  the  meaning  of  Chapter  64H,  Section  6(h)   and  is  exempt 
from  the  sales  tax  when  not  sold  by  a  restaurant  as  defined 
in  Chapter  64H,  Section  6(h). 

;s^ry  truly  yours, 
--iTommissloner  of  Revenue 


LJH:RSF:mf 
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L.  Joyce  Hampers 

COMMISS  lONER 


^amvitUJ^  «5^<«e^  ^cUon 


March  12,  1981 


("Company")   is  a  Massa- 
chuseits  landscape  architecture  and  site  planning  firm.  Its 
clienis  include  the  federal  government  and  municipalities  within 
and  without  the  Commonwealth.     In  the  course  of  its  work  under 
contracts  with  such  clients,  the  Company  purchases  and  consumes 
film,   photographic  supplies,  printed  materials  and  other  items 
of  tangible  personal  property;   it  bills  the  clients  at  cost  for 
these  items. 

You  inquire  whether  the  Company  must  pay  Massachusetts 
sales  and  use  taxes  on  such  purchases. 

It  is  assumed  that  the  purchases  in  question  either  take 
place  in  Massachusetts  or  are  for  storage,  use  or  other  con- 
sumption in  Massachusetts. 

Massachusetts  General  Laws  Chapter  64H,  Section  6(d)  exempts 
sales  to  the  United  States,  the  Commonwealth  of  Massachusetts  or 
any  political  subdivision  thereof,   or  their  respective  agencies. 
A  purchaser  is  an  "agency"  for  purposes  of  this  provision  only  if 
it  is  a  regularly  constituted  department  of  government  or  an 
entity  wholly  owned  by  the  government  and  exercising  exclusively 
governmental  functions.     First  Agricultural  National  Bank  v. 
State  Tax  Commission,   3  53  Mass.   YTl    (1967)    (reversed  on  other 
grounds,   392  U.S.   339  (1968)). 
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Under  Chapter  64K,  Section  8(a),  all  gross  receipts  of  a 
vendor  from  the  sale  of  tangible  personal  property  are  pre- 
sumed to  be  subject  to  tax  until  the  contrary  is  established. 

Based  on  the  foregoing,  it  is  ruled  that: 

(1)     the  Company's  purchases  of  items  to  be  used 
in  the  performance  of  contracts  with  munici- 
palities outside  Massachusetts  are  subject 
to  tax;  and 

C2)     the  Company's  purchases  of  items  to  be  used 
in  the  performance  of  contracts  with  the 
federal  government  and  municipalities  with- 
in Massachusetts  are  taxable  unless,  under 
the  purchase  agreements  and  in  practice, 
title  to,  responsibility  for  payment  for, 
and  control  over  the  items  will  vest  in  the 
United  States  or  a  Massachusetts  municipality, 
or  their  respective  agencies  as  defined  above. 


Very  truly  yours. 


LJH: JXDtmf 
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L.  Joyce  Hampers 
Commissioner 


March  18,  1981 


("Employer")   provides  a  basic  and  a 
supplementary  retirement  plan  for  its  employees  through 
participswion  in  two  Teachers  Insurance  and  Annuity  Associa- 
tion and  College  Retirement  -Equities  Fund   (TIAA-CREF)  annui- 
ties.    3o"i:h  of  these  annuities  are  nontransferable  and  non- 
forfeitable. 

Under  the  basic  retirement  plan,  the  employee  contributes 
5%  of  his  gross  salary  towards  the  purchase  of  an  annuity. 
This  contribution  may  be  made  either  as  a  payroll  deduction 
or  pursuant  to  a  salary  reduction  agreement.     The  Employer 
contributes  an  amount  equal  to  7%  of  the  employee's  gross 
salary  up  to  the  Social  Security  earnings  base  and  10%  of 
the  gross  salary  thereafter. 

After  one  year  of  employment,  an  employee  may  elect 
coverage  under  the  basic  retirement  plan.     After  five  years 
of  emploiTient  and  the  attainment  of  age  35,  participation 
in  the  basic  plan  is  mandatory. 

Under  the  supplementary  retirement  plan,  an  employee 
nay  increase  his  contribution  to  the  purchase  of  the  basic 
retirement  annuity  or  contribute  to  the  purchase  of  a  supple- 
mental annuity.     Contributions  to  the  supplemental  annuity 
may  only  be  made  through  a  salary  reduction  agreement. 
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You  ask  whether  any  of  these  contributions  are  in- 
cludible in  an  employee's  Massachusetts  gross  income,  and 
thus  subject  to  Massachusetts  income  taxation. 

Under  Internal  Revenue  Code  Section  403(b),  amounts 
contributed  by  Code  Section  501  (c)  (3)  employers  to  certain 
cinuities  are  excludible  from  the  employee's  gross  income 
to  the  extent  that  the  aggregate  of  the  employer's  contri- 
butions does  not  exceed  the  exclusion  allowance  as  defined 
in  Section  403(b)(2).     U.S.  Treas.  Reg.   1 . 403 (b) -1 (b) (3) 
characterizes  amounts  contributed  to  an  annuity  by  way  of 
a  salary  reduction  agreement  as  employer  contributions. 

Contributions  resulting  from  a  salary  reduction  agree- 
ment are  not  "wages"  for  federal  withholding  tax  purposes. 
(Rev.  Rul.   65-209,   1965-2  C.B.  414). 

Massachusetts  gross  income  is  federal  gross  income  with 
certain  modifications    (G.L.  c.  62,  s.  2).     Under  Chapter  62, 
Section  2(a) (1) (D) ,  contributions  to  an  annuity  which  are 
made  pursuant  to  a  salary  reduction  agreement  and  which  are 
not  required  under  a  retirement  program  of  the  employer  are 
includible  in  Massachusetts  gross  income. 

Income  is  subject  to  Massachusetts  withholding  if  it  is 
both  taxable  under  Massachusetts  General  Laws  Chapter  62  and 
either  constitutes  "wages"  as  defined  in  Internal  Revenue 
Code  Section  3401  (a),  or  is  subject  to  voluntary  withholding 
under  Code  Section  3402(o),      (G.L.  c.  62B,   ss.   1  and  2). 

Eased  on  the  foregoing,  it  is  ruled  that: 

1.     (a)     All  Employer  and  employee  contributions  made 
under  the  basic  retirement  plan  before  participation  in  the 
plan  is  mandated  as  part  of  the  Employer's  retirement  pro- 
gram are  includible  in  an  employee's  Massachusetts  gross  in- 
come if  the  employee  has  entered  into  a  salary  reduction 
agreement  with  his  Employer. 

(b)     If  these  contributions  are  not  made  as  part 
of  a  salary  reduction  agreement,  the  employer  contributions 
will  be  excluded  from  the  employee's  Massachusetts  gross 
income  to  the  extent  excluded  from  his  federal  gross  income, 
and  the  employee  contributions  will  be  included  in  the  employ- 
ee's Massachusetts  gross  income  to  the  extent  included  in  his 
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federal  gross  income. 

2.  All  Einployer  and  employee  contributions  made  under 
the  basic  retirement  plan  after  participation  in  the  plan 
is  mandated  as  part  of  the  Employer's  retirement  program 
are  excludible  from  the  employee's  Massachusetts  gross  in- 
come to  the  extent  excludible  from  his  federal  gross  income. 

3.  All  contributions  under  the  supplemental  retire- 
ment plan  cjre  includible  in  an  employee's  Massachusetts  gross 
income, 

4.  All  contributions  includible  in  Massachusetts  gross 
income  should  be  reported  on  the  employee's  Wage  and  Tax 
Statement  CForm  W-2)   under  "State  Wages,  Tips,  Etc." 

5.  Only  those  contributions  which  are  wages  subject 
to  federal  withholding  are  wages  subject  to  Massachusetts 
withJ^olding , 


Commissioner  of  Revenue 


LJH:DI-3:mf 
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Joyce  Hamper* 
Commissioner 


^am/ttUct^  t$^<«c^   SSoUoTi  0^J^04 


March  20,  1981 


("Company")  intends  to  buy  or  rent 
closed-circuit  television  equipment,  install  the  equipment 
in  supermarkets,   and  sell  conimercial  time  on  the  equipment 
to  advertisers.     The  advertisers  will  not  include  the  super- 
markets themselves. 

Advertisers  will  pay  the  Company  on  the  basis  of  (1) 
commercial  time;  and  (2)   customers  in  the  supermarket  where 
the  equipment  is  installed  during  the  advertising  period. 
The  supermarkets  will  receive  as  compensation  a  percentage 
of  gross  advertising  revenues  from  installations  on  their 
premises . 

You  inquire  whether  the  Massachusetts  sales  tcix  will 
apply  to  such  sales  of  commercial  time  by  the  Company. 

Massachusetts  General  Laws  Chapter  64H,  Section  2 
imposes  an  excise  on  sales  at  retail  of  tangible  personal 
property  in  the  Commonwealth.     "Sale"  is  defined  in  Chap- 
ter 64H,  Section  1(12)  as  including 

"/a^ny  transfer  of  title  or  possession, 
or  both,  exchange,  barter,  lease, 
rental,  conditional  or  otherwise,  of 
tangible  personal  property  for  a  con- 
sideration, in  any  manner  or  by  any 
means  whatsoever." 
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Section  1(13)  of  Chapter  6 4H  provides  that  "sale  at  retail" 
does  not  include  "personal  service  transactions  which  involve 
no  sale  or  which  involve  sales  as  inconsequential  elements  for 
which  no  separate  charges  are  made;"  but  under  Section  1(14) (b) 
any  amount  paid  for  any  services  that  are  a  part  of  a  sale  must 
be  included  in  the  "sales  price"  on  which  the  tax  is  based. 

Based  on  the  foregoing  facts,  it  is  ruled  that  the  Company's 
sales  of  commercial  time  on  closed-circuit  television  equipment 
will  not  be  subject  to  the  sales  tax.     Of  course,  the  Compemy 
must  pay  the  sales  tax  on  its  purchase  or  rental  of  the  equip- 
ment. 


ry  truly  yours. 


Commissioner  of  Revenue 
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Joyce  Hampers 
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March  26,  1981 


("Company**)   is  an  out-of-state  corporation 
engaged  in  the  business  of  renting  television  sets  to  hospital 
patients.     It  intends  to  begin  doing  business  in  a  Massachusetts 
hospital.     A  set  will  be  installed  fcr  every  bed  in  the  hospital; 
patients  who  wish  to  rent  the  sets  will  be  billed  directly  by 
the  Company  on  a  periodic  basis. 

You  inquire  whether  charges  for  rental  of  television  sets 
at  the  Massachusetts  hospital  will  be  subject  to  the  sales  tax. 

Massachusetts  General  Laws  Chapter  6  4H,  Section  2  imposes 
an  excise  on  sales  at  retail  of  tangible  personal  property  in 
the  Ccmmonwealth.     "Sale"  is  defined  in  Chapter  64H,  Section  1(12) 
as  including 

"/ajVy  transfer  of  title  or  possession, 
or "both,  exchange,  barter,  lease,  rental, 
conditional  or  otherwise,  of  tangible 
personal  property  for  a  consideration, 
in  any  manner  or  by  any  means  whatsoever." 

Section  1(13)   of  Chapter  64H  provides  that  "sale  at  retail" 
does  not  include  "personal  service  transactions  which  involve  no 
sale  or  which  involve  sales  as  inconsequential  elements  for  which 
no  separate  charges  are  made;"  but  under  Section  1(14)  (b)  amy 
amount  paid  for  any  services  that  are  a  part  of  a  sale  must  be 
included  in  the  "sales  price"  on  which  the  tax  is  based. 
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Based  on  the  foregoing,  it  is  ruled  that  the  Company's 
charges  for  the  rental  of  television  sets  to  hospital  patients 
will  be  subject  to  tcix. 


LJH: JXDrmf 
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'  .TCiZ  Hampers 

CcNiMISSIONER 


March  20,  1981 


("Company")  provides  a  "private 
mailbox  service."     Individuals  pay  five  dollars  per  month  and 
businesses  ten  dollars  per  month  for  the  Company  to  pick  up 
and  sort  their  mail  and  place  it  in  mailboxes  on  the  Company's 
business  premises.     Each  individual  or  business  has  exclusive 
access  to  its  own  mailbox. 

The  cost  to  the  Company  of  each  mailbox  is  less  than  five 
per  cent  of  the  total  charges  to  customers  who  will  use  the 
box  over  its  useful  life. 

You  inquire  whether  charges  for  the  "personal  mailbox 
service"  are  subject  to  the  sales  tax. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
an  excise  on  sales  at  retail  of  tangible  personal  property  in 
Massachusetts.     "Sale"  is  defined  in  Chapter  64H,  Section  1(12) 
as  including 

"/a^ny  transfer  of  title  or  possession, 
or  both,  exchange,  barter,  lease, 
rental,  conditional  or  otherwise,  of 
tangible  personal  property  for  a  con- 
sideration, in  any  manner  or  by  any 
means  whatsoever . " 
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Section  1(13)  of  Chapter  64H  provides  that  "sale  at  retail" 
does  not  include  "personal  service  treinsactions  which  involve  no 
sale  or  which  involve,  sales  as  inconsequential  elements  for  which 
no  separate  charges  are  made;"  but  under  Section  1(14) (b)  any 
amount  paid  for  any  services  that  are  a  part  of  a  sale  must  be 
included  in  the  "sales  price"  on  which  the  tax  is  based. 

Based  on  the  foregoing,  it  is  ruled  that  the  Company's 
charges  for  the  "private  mailbox  service"  are  not  siibject  to 
tax. 


Commissioner  of  Revenue 
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Commissioner 
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("Lessor")   leases  equipment 
under  agreements  requiring  the  lessee  to  reimburse  it  for 
property  taxes  imposed  upon  the  equipment  leased.     You  in- 
quire whether  the  Massachusetts  sales  tax  applies  to  charges 
for  personal  property  tax  reimbursement  under  such  agree- 
ments . 

Massachusetts  General  Laws  Chapter  64H,  Section  1(6) 
defines  a  vendor's  "gross  receipts"  subject  to  tax  as  the 
total  sales  price  received  as  consideration  for  retail  sales 
In  determining  the  "sales  price,"  no  deduction  may  be  taken 
on  account  of  "the  cost  of  materials  used,  labor  or  service 
cost,  interest  charges,  losses  or  other  expenses" .  Chapter 
64H,  Section  1(14) (a)  (ii)    (emphasis  supplied) . 

Based  on  the  foregoing,  it  is  ruled  that  the  Lessor's 
charges  for  personal  property  tax  reimbursement  are  included 
in  the  measure  of  the  gross  receipts  subject  to  tax. 


Commissioner  of  Revenue 
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You  inquire  whether  purchases  of  meals  by 
C"Universit.y*)    under  the  following  circumstances  are  subject  to 
the  sales  tax  on  neals. 

The  University  is  an  institution  exempt  from  tax  under  Sec- 
tion 501(c)  (3)    of  the  Internal  Revenue  Code,  and  holds  a  certi- 
ficate of  saies  tax  exeiription  (State  Tax  Form  ST-2)   from  the 
Massachusetts  Ccmniissioner  of  Revenue.     From  time  to  time,  the 
University  holds  rr.eetings  to  plan  aluirjii  fund  drives.     At  such 
meetings,  the  University  provides  meals,  free  of  charge,  to 
alumni  who  have  agreed  to  solicit  contributions  to  the  fund  for 
no  compensation. 

Massachusetts  General  Laws  Chapter  64H,  Section  6(e)  pro- 
vides that  the  sales  tax  does  not  apply  to: 

•'^s3ales  to  any  corporation,  foundation, 
organization  or  institution,  which  is 
exempt  frcrn  taxation  under  the  provi- 
sions of  section  five  hundred  and  one 
(c)  (3)   of  the  Federal  Internal  Revenue 
Code,  as  amended,  and  in  effect  for  the 
applicable  period;  provided,  however, 
that  such  sales  shall  not  be  exempt  un- 
less (1)  the  tangible  personal  property 
which  is  the  subject  of  such  sales  is 
used  in  the  conduct  of  such  religious 
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chaxitable,  educational  or  scientific 
enterprise,    (2)   such  corporation, 
foundation,  organization  or  institu- 
tion shall  have  first  obtained  a  certi- 
fication frcni  the  commissioner  stating 
that  it  is  entitled  to  such  exemption, 
and  (3)  the  vendor  keeps  a  record  of 
the  sales  price  of  each  such  separate 
sale,  the  name  of  the  purchaser,  the 
date  of  each  such  separate  sale,  and 
the  nuaber  of  such  certificate." 

Based  on  the  foregoing,  it  is  ruled  that,  so  long  as  the 
vendors  keep  the  records  required  under  Section  6 (e) ,  purchases 
by  the  University  of  neals  to  be  served  free  of  charge  at  alumni 
fund  meetings  to  uncompensated  solicitors  for  the  fund  are  exempt 
from  the  sales  tax  on  meals. 


Commissioner  of  Revenue 


LJH:JXD:mf 
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Joyce  Hampers 
Commissioner 


iOO   ^<imi>Uc^  tS'^x^e^   ^oUon  02204 


April  8,  1981 


("Company")  maintains  a  fleet  of 
taxicabs  that  it  uses  in  the  operation  of  its  taxi  service. 
Most  of  these  cabs  are  also  rented  by  the  Company  on  a  daily 
or  weekly  basis  to  independent  drivers.     Ycu  inquire  whether 
purchases  by  the  Company  of  parts  and  materials  for  the  cabs 
are  subject  to  tax. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
an  excise  on  sales  at  retail  of  tangible  personal  property  in 
Massachusetts.     Under  Chapter  64H,  Section  8,  all  gross  re- 
ceipts of  a  vendor  from  the  sale  of  tangible  personal  prop- 
erty are  presumed  to  be  from  sales  subject  to  tax  until  the 
contrary  is  established. 

Chapter  64H,  Section  6 (r)  exempts  from  tax  sales  of 
materials,  tools  and  fuel,  or  any  substitute  therefor,  which 
become  an  ingredient  or  component  part  of  tangible  personal 
property  to  be  sold.     Leases  and  rentals  are  "sales"  for 
purposes  of  the  sales  tax.     (Chapter  64H,  Section  1(12) (a).) 
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Based  on  the  foregoing,  it  is  ruled  that  the  Company's 
purchases  of  parts  and  materials  for  its  taxicabs  are  subject 
to  tax,  because  the  items  purchased  become  component  parts  of 
taxicabs  that  the  Company  not  only  rents  but  also  operates  it- 
self. 


Very  truly  yours. 


Commissioner  of  Revenue 


UK:  JXD:mf 
LR  81-30 


Commissioner 


^am^itUc^  t$^<€^   ^oUon  02204 


April  14,  1981 


You  req^aest  a  ruling  concerning  the  application  of  the 
sales  ta_x  on  neals  to  cover  charces  collected  by  the 

("Club") .  The  Club  sells  and  collects  tickets  as  evi- 
dence of  the  cover  charge. 

The  Cliib  plays  disco  music  and  has  dancing  and  dining 
facilities.     Customers  are  not  required  to  purchase  any  food 
cr  beverages.     Gn  Friday  and  Saturday  evenings  the  cover 
charge  is  $3. CO  and  does  not  include  drinks;  the  Club  operates 
a  cash  bar  which  sells  drinks  at  regular  prices.     On  Thursday 
evenings  between  8:30  p.m.  and  10:30  p.m.  the  cover  charge  is 
$5.0  0  C$3.50  if  the  patron  has  a  discount  card)   and  includes 
unlin-.ited  drinks  unt.il  10:30  when  the  Club  resumes  operation 
of  the  cash  bar. 

Food  and  alcoholic  beverages  provided  by  a  restaurant 
are  subject  -co  the  sales  tax.     (M.G.L,  c,  64H,  s.  6(h).) 
"Sales  price",  vhich  is  the  amount  upon  which  the  tax  is  im- 
posed,  is  defined  in  Chapter  64H,  Section  1(14)   as  "the  total 
amount  paid  by  a  purchaser  to  a  vendor  as  consideration  for  a 
retail  sale,  valued  in  money  or  otherwise."     The  term  "retail 
sale"  does  not  include  "sales  of  tickets  for  admissions  to 
places  of  an^.usep.ent  and  sports."     (M.G.L.  c.  64H,  s.  1(13).) 
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Eased  on  the  foregoing  it  is  ruled  thats 

1.  The  cover  charge  is  not  subject  to  the  sales  tax  if: 
a  ticket  is  sold  and  collected  as  evidence  of  the  charge  for 
adnission,  the  patron  is  not  required  to  purchase  any  food  or 
beverages,  the  charge  is  made  for  admission  only  and  does  not 
include  payment  for  any  food,  beverage  or  service  other  than 
entertainnent,  and  the  cover  charge  is  accounted  for  separately 
from  other  receipts  in  the  books  and  records  of  the  business. 

2.  The  entire  amount  of  the  cover  charge  which  entitles 
patrons  to  unlimited  drinks,  whether  an  admission  ticket  is 
collected  or  not,  is  part  of  the  sales  price  of  the  food  and 
be%-erages  within  the  meaning  of  Chapter  64H  and  is  subject  to 
the  sales  tax. 


Very  truly  yours. 


Commissioner  of  Revenue 


LJE:HS?:mf 
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L.  JoYCK  Hampkrs 
C0MMI6S10NER 


April  16,  1981 


You  inquire  as  to  the  computation  of  the  sales  tax  when  a 
restaurant  offers  its  customers  two  meals  for  the  price  of  one. 
The  restaurant  does  not  require  the  customer  to  present  a  coupon, 
certificate  or  other  consideration. 

Massachusetts  General  Laws  Chapter  64H,  Section  1(14)  da- 
fines  "sales  price"  as  "the  total  amount  paid  by  a  purchaser  to 
a  vendor  as  consideration  for  a  retail  sale,  valued  in  money  or 
otherwise. " 

Eased  on  the  foregoing  it  is  ruled  that  where  a  restaurant 
sells  two  meals  for  the  price  of  one,  and  the  customer  is  not 
required  to  present  a  coupon,  certificate,  or  other  consideration, 
the  sales  price  subject  to  Massachusetts  tax  is  the  actual  amount 
paid. 

If,  however,  to  receive  two  meals  for  the  price  of  one,  the 
customer  must  present  a  coupon  or  certificate,  such  as  a  certifi- 
cate demonstrating  membership  in  a  dining  club,  such  coupon  or 
certificate  is  part  of  the  ccansideration  for  the  purchase  of  two 
meals  and  the  sales  tax  is  levied  on  the  usual  sales  price  of  the 
two  meals. 


LJH:RSF:raf 
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L.  Joyce  HAMPEiia 
Commissioner 
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April  17,  1981 


You  paid  one-half  of  your  assessed  local  property  taxes  for 
fiscal  year  19  81  by  November  1,   1980.     You  subsequently  were 
granted  a  partial  abatement  of  your  1981  property  tax  assessment. 
Your  abatement  is  less  than  one-half  of  the  total  assessment. 
You  inquire  whether  the  town  must  refund  the  amount  abated  to 
you  or  whether  the  abatement  will  be  applied  to  reduce  your  sec- 
ond installment. 

Property  taxes  are  legally  due  on  July  1.     (M.G.L.  c.  59,  s. 
57),     However,  under  Section  57,  a  taxpayer  is  permitted  to  defer 
payment  of  one-half  of  the  assessment  until  November  1  and  pay- 
ment of  the  other  half  of  the  assessment  until  the  subsequent 
May  1  without  incurring  an  interest  charge.     A  taxpayer  who  has 
been  overassessed  and  who  receives  an  abatement  is  entitled  to  a 
refund  with  interest,  if  he  has  already  paid  the  entire  tax  due 
for  the  year.     CM.G.L.  c.  59,  s.  69). 

The  town  may  choose  to  refund  one-half  of  the  abatement  to 
you  upon  your  request.     However,  the  town  is  not  legally  obligated 
to  refund  any  portion  of  the  abatement  except  to  the  extent  that 
the  abatement  results  in  an  overpayment  of  the  tax  due  for  the 
entire  fiscal  year. 


Commissioner  of  Revenue 


LJH:DMH:mf 
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L.  Joyce  Hampbrs 
Commissioner 


^am^inic^  SScUon  02^04 


April  17,  1981 


("Company")   is  a  pest-control 
business  that  sells  insecticides  to  the  public.     You  inquire 
whether  the  Company's  sales  of  insecticides  are  subject  to  tax. 

Massachusetts  General  Laws  Chapter  64H,.  Section  6(p)(3) 
exempts  from  tax  sales  of: 

"fertilizer,  including  ground 
limestone,  hydrated  lime,  in- 
secticides, fungicides,  seed 
innoculants,  seed  disinfectants 
and  plant  hormones,  as  well  as 
other  substances  commonly  re- 
garded in  the  same  category  and 
for  the  same  use." 

Based  on  the  foregoing,  it  is  ruled  that  the  Company's 
^ales  of  insecticides  are  exempt  frcsn  the  sales  tax. 


Very  truly  yours, 


^mmis'sioner  of  Revenue 


LJH:JXD:mf 
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Joyce  Hampers 
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April  21,  1981 


("Company  A")  does  business  in 
Massachusetts  and  New  Hampshire,     It  employs  Massachusetts  and 
New  Hampshire  residents  for  work  in  either  state. 
C'Company  B") ,  located  in  Massachusetts,  issues  payroll  checks 
to  Company  A's  employees. 

Company  A  maintains  a  federal  security  participation 
daily  interest  account  ("Account")  with  the 

C'Bank") ,  a  Massachusetts  bank.     The  Account  earns 
interest  daily,  calculated  by  reference  to  the  Bank's  yield 
on  certain  federal  securities,  less  0,25%.     The  Bank  does  not 
classify  the  Account  as  a  deposit. 

Company  A  employees  may  participate  in  the  Company  A 
Account  through  payroll  deductions.     An  employee  may  withdraw 
any  portion  of  his  funds  or  the  interest  attributable  thereto 
by  notifying  Company  B.     Company  B  adds  the  amount  of  the  with- 
drawal to  the  employee ' s  next  paycheck , 

You  ask  whether  interest  received  by  Company  A  employees 
on  amounts  paid  into  Company  A's  Account  is  subject  to  Massa- 
chusetts income  taxation,  and,  if  so,  at  what  rate. 

Interest,  other  than  interest  on  Massachusetts  savings 
deposits,  is  taxed  at  the  rate  of  10%,  plus  surtax.  (M,G,L, 
c.  62,   s.  4). 
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Non-residents  of  Massachusetts  are  subject  to  Massachusetts 
inccme  taxation  on  their  Massachusetts  gross  income  which  is 


"...gross  income  derived  from  or  effect- 
ively connected  with  any  trade  or  busi- 
ness, including  employment  carried  on 
by  the  taxpayer  in  the  /S^pnimonwealth 
or  derived  from  the  ownership  of  any 
interest  in  real  or  tangible  personal 
property  located  in  the  ^^^mmonwealth. 
(M.G.L.   c.   62,   s.   5A)  . 


Based  on  the  foregoing,  it  is  ruled  that: 

CI)     Interest  earned  on  amounts  contributed  to  the 
Account  by  Company  A  employees  who  are  Massa- 
chusetts residents  is  subject  to  Massachusetts 
income  taixation  at  the  rate  of  10%,  plus  sur- 
tax. 

(2)     Interest  earned  on  amounts  contributed  to  the 
Account  by  Company  A  employees  who  are  New 
Hampshire  residents  is  not  subject  to  Massa- 
chusetts income  taxation. 

Nothing  in  this  ruling  is  to  be  construed  as  exempting 
employees  who  are  New  Hampshire  residents  from  Massachusetts 
income  taxation  on  their  Massachusetts  earnings. 


Very  truly  yours. 


Commissioner  of  Revenue 


LJH:DMH:mf 
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Ycu  ask  Vr'hether  solar  water  heater  units  which  you  assemble 
and  install  are  exempt  from  the  Massachusetts  sales  tax. 

These  solar  water  heaters  are  designed  for  residential  use. 
Each  heater  unit  contains  the  following:     a  storage  unit  with  heat 
exchanger;   collector  panels  with  mounting  hardware;  heavily  in- 
sulated copper  nanifold  piping;   insulated  copper  piping  connecting 
t.he  collectors  to  the  heat  exchanger;  8  to  11  gallons  of  distilled 
vater;   and  the  components  normally  found  in  a  non-solar  water 
neatier,  including  a  back-up  system  consisting  of  an  electrical 
element;  corr.pletely  enclosed  in  the  tank  for  use  when  solar  energy 
is  insufficient.     Residential  users  not  desiring  a  back-up  system 
in\:st  purchase  the  entire  unit,  but  need  not  have  the  electrical 
element  connected  to  their  household  electrical  supply. 

Massachusetts  General  Laws,  Chapter  64H,  Section  6 (dd) 
exe—p-s  from  sales  and  use  tax 

"/sjales  of  equipment  directly 
relating  to  any  solar,  wind- 
powered,  or  heat  pump  system 
which  is  being  utilized  as  a 
primary  or  auxiliary  power 
system  for  the  purpose  of 
heating  or  otherwise  supply- 
ing the  energy  needs  of  an 
individual's  principal  resi- 
dence in  the  commonwealth." 
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Based  on  the  foregoing,  it  is  ruled  that  sales  to  you  when 
acting  as  a  contractor,  or  by  you  when  acting  as  a  vendor,  of 
the  solar  water  heater  units  described  above  are  exempt  from 
the  Massachusetts  sales  tax  if  purchased  for  use  in  an  individual's 
principal  residence  in  Massachusetts, 

Form  ST-12A  (Exenpt  Use  Certificate  For  Alternate  Energy 
Equipment  Only)  must  be  completed  with  respect  to  each  purchase 
of  exempt  solar  water  heaters  and  their  components. 


Very  truly  yours. 


Commissioner  of  Revenue''^ 


LJH:DMH:mf 


Enclosure 
LR  81-36 


CoMMiesji&NKR 


am 


April  27,  1981 


("Company")  is  an  out-of-state 
corporation  that  finances  purchases  of  tires.    You  state  that 
the  Company  is' not  engaged  in  business  in  Massachusetts  within 
the  meaming  of  Massachusetts  General  Laws  Chapter  64H,  Section 
1(5).     Sales  financed  by  the  Company  are  structured  as  follows 

(1)  the  Company  gives  a  credit  card  or  purchase 
order  to  a  customer  ("Customer"); 

(2)  the  Customer  presents  the  credit  card  or 
purchase  order  to  the  tire  manufacture 
("Manufacturer")  at  one  of  its  outlets, 
and  the  Manufacturer  transfers  title  to 
and  possession  of  the  tires  to  the  Cus- 
tomer; 

(3)  the  Manufacturer  bills  the  Company;  and 

(4)  the  Company  pays  the  Manufacturer  and 
bills  the  Customer  for  the  tires. 

The  Company  never  takes  title  to  or  possession  of  the 
tires.     Occasionally,  a  customer  purchases  tires  for  resale 
under  the  circumstances  described  above.    You  inquire  whether, 
in  such  cases,  both  the  Company  and  the  Customer  must  register 
as  Massachusetts  vendors  and  present  resale  certificates  so 
that  a  tax  will  not  be  imposed  on  the  sale. 
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Chapter  64H,  Section  2  imposes  an  excise  on  sales  at 
retail  of  tangible  personal  property.     No  one  may  do  business 
in  Massachusetts  as  a  vendor  unless  a  vendor's  registration 
has  been  issued  to  him  by  the  Commissioner  (c.  64H,  s.  7). 
"Vendor"  is  defined  as  "a  retailer  or  other  person  selling 
tangible  personal  property..."   (c.  64H,  s.  1(18)). 

Except  in  certain  instances  not  here  relevant,  there  is 
no  "sale"  within  the  meaning  of  Chapter  64H  without  a  trems- 
fer  of  title  or  possession  of  tangible  personal  property 
(c.  64H,  s.  1(12) ) . 

"Sale  at  retail"  does  not  include  sales  for  resale  in 
the  regular  course  of  business   (c.  64H,  s,   1(13)).  The 
burden  of  proving  that  a  sale  of  tangible  personal  property 
is  not  a  sale  at  retail  is  on  the  vendor  unless  he  takes  a 
resale  certificate  in  good  faith  from  a  purchaser  who  is  a 
registered  vendor  engaged  in  the  business  of  selling  tzmgible 
personal  property  and  who,  at  the  time  of  purchasing  the  prop- 
erty, intends  to  sell  it  in  the  regular  course  of  business  or 
is  unable  to  ascertain  whether  he  will  sell  it  (c,  64H,  s.  8). 

Based  on  the  foregoing,  it  is  ruled  that  the  Company  is 
not  a  vendor  within  the  meaning  of  Chapter  64H,  Section  1(18), 
The  Manufacturer  must  charge  the  Customer  a  sales  tax  on  its 
purchase  of  the  tires  unless  the  Manufacturer  takes  a  resale 
certificate  from  the  Customer  in  good  faith  in  accordance  with 
the  requirements  of  Chapter  64H,  Section  8, 


Very  truly  yours , 


Commissioner  of  Revenue 


LJH:JXD:mf 
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May  4,  1981 


Bank  offers  a  deferred  compensation 
plan  ("Plan")  to  municipalities  and  subdivisions  of  Massachu- 
setts and  to  certain  organizations  which  are  tax  exempt  under 
Section  501(c)(3)  of  the  Internal  Revenue  Code  ("Code").  You 
request  a  ruling  concerning  the  Massachusetts  income  tax  status 
of  deferred  compensation  of  employees  participating  in  the  Plan. 

Your  Plan  is  intended  to  comply  with  Section  457  of  the  Code, 
Under  this  Section  compensation  deferred  under  an  eligible  state 
deferred  compensation  plan  is  includible  in  an  employee's  federal 
gross  income  only  in  the  taxable  year  in  which  such  compensation 
is  paid  or  otherwise  made  available  to  the  employee.    An  eligible 
state  deferred  compensation  plan  may  be  established  and  maintained 
by  a  State,  by  any  political  subdivision  of  a  state,  or  by  their 
respective  agencies.    An  eligible  state  deferred  compensation  plan 
may  also  be  established  by  a  tax-exempt  rural  electric  co-operative 

In  order  for  a  compensation  plan  to  be  eligible  under  Section 
457,  the  plan  must:     (1)  restrict  participation  to  those  indivi- 
duals who  perform  service  for  the  employer?   (2)  provide  that  the 
maximum  that  may  be  deferred  under  the  plan  for  the  taxable  year 
not  exceed  the  lesser  of  $7500  or  33  1/3%  of  the  participant's 
includible  condensation  (except  that  higher  ceilings  may  also  be 
provided  to  employees  within  three  years  of  normal  retirement  age)  ; 
(3)  provide  that  compensation  may  be  deferred  for  any  calendar 
month  only  if  an  agreement  providing  for  deferral  has  been  entered 
into  before  the  beginning  of  that  calendar  month;   (4)  not  provide 
that  amounts  payable  under  the  plan  will  be  available  to  partici- 
pants or  other  beneficiaries  earlier  than  when  the  participant  is 
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separated  from  service  with  the  employer  or  is  faced  with  an 
unforeseeable  emergency;  and  (5)  provide  that  all  amounts  of 
compensation  deferred  under  the  plan,  all  property  and  rights 
purchased  with  such  amounts,  and  all  income  attributable  to 
such  amounts ,  property  or  rights  remain  solely  the  property 
and  rights  of  the  employer  until  made  available  to  the  parti- 
cipant or  other  beneficiary. 

You  use  both  a  general  form  entitled  "Plan  and  Agreement" 
and  a  different  form  for  use  by  non-municipal  employers,  en- 
titled "Deferred  Compensation  Plan  and  Agreement".     The  require- 
ments on  the  Plan  and  Agreement  form  appear  to  be  consistent 
with  those  in  Section  457,    The  form  for  use  by  non-municipal 
employers  lacks  a  provision  indicating  the  maximiim  amount  of 
compensation  which  a  participant  may  annually  defer.  The 
Internal  Revenue  Service  allows  a  plan  until  January  1,  1982 
to  satisfy  the  requirements  of  Section  457  but  beginning  after 
taxable  year  1978,  no  participant  may  defer  more  than  the  maxi- 
mum permitted  under  the  Code. 

You  indicate  that  your  Plan  will  be  offered  to  certain 
non-profit  501(c)  (3)  corporations.     Under  Section  457,  parti- 
cipation in  a  deferred  compensation  plan  is  limited  to  employees 
of  state  and  local  governments  or  their  respective  agencies  and 
employees  of  tax-exempt  rural  electric  co-operatives.  Deferred 
compensation  plams  which  are  offered  to  employees  of  other 
501 Cc) (3)  corporations  do  not  qualify  for  deferred  compensation 
treatment  under  Section  457. 

Based  on  the  foregoing  it  is  ruled  that 

1.  Amounts  deferred  under  the  Plan  by  employees  of  state 
and  local  governments  or  their  respective  agencies  and  by 
employees  of  tax-exempt  rural  electric  co-operatives  are  not 
subject  to  Massachusetts  income  tax  in  the  year  deferred  to 
the  extent  that  such  amounts  are  not  taxable  to  the  employees 
under  Section  457  of  the  Code  for  federal  income  tax  purposes. 

2.  Amounts  deferred  by  said  employees  pursuant  to  Section 
457,  so  long  as  such  amounts  are  considered  deferred  for  federal 
and  Massachusetts  income  teix  purposes,  are  not  subject  to  with- 
holding of  Massachusetts  income  taxes  at  the  time  such  amounts 
are  deferred  and  are  not  included  on  the  Form  W-2  (Wages  and  Tax 
Statement)  as  wages  or  other  compensation  until  the  year  in  which 
the  funds  are  made  available  to  the  employee. 

3.  Amounts  deferred  by  said  employees  are  includible  in 
Massachusetts  gross  income  and  are  subject  to  withholding  of 
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Massachusetts  income  taxes  during  the  taxable  year  in  which 
such  amounts  are  paid  or  otherwise  made  available  to  the 
employees,  their  beneficiaries  or  estates  through  retirement, 
separation  from  service,  death  or  unusual  hardship. 


Commissioner  of  Revenue 
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L.  JoYci  Hampers 
Commissioner 


iOO 


May  1,  1981 


You  inquire  whether  the  sale  by  ("Oil 
Company")  of  used  service  station  equipment,  sold  to  the 
purchaser  of  the  service  station  itself,  is  exempt  from  Massa- 
chusetts sales  tax  as  a  casual  and  isolated  sale.     During  1980 
the  Oil  Company  made  ten  such  sales  in  Massachusetts  of  service 
stations  and  their  accompanying  equipment. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
an  excise  upon  sales  at  retail  of  tangible  personal  property 
in  Hnssachusetts .     It  is  presumed  that  all  gross  receipts  of  a 
vendor  from  the  sale  of  tangible  personal  property  are  from 
sales  suJbject  to  tax  until  the  contrary  is  established  (Chapter 
64H,  Section  8 (a) ) . 

Chapter  64H,  Section  6(c)   exempts  from  taxation  casual  and 
isolated  sales  by  vendors  not  regularly  engaged  in  the  business 
of  making  sales  at  retail.     Sales  and  Use  Tax  Regulation  830 
CMR  16.01  provides  that: 

"/cjasual  and  isolated  sales  are  those  of  an 
Infrequent,  non-recurring  nature  made  by  a 
person  not  engaged  in  the  business  of  sell- 
ing tangible  personal  property.     They  also 
include  sales  of  items  of  tangible  personal 
property  which  were  acquired  for  use  or  con- 
sumption by  a  seller  and  not  sold  in  the 
regular  course  of  business  engaged  in  by 
such  seller." 
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The  regulation  lists  examples  of  exempt  casual  and  isolated 

sales,  including 

"^s^ales  of  used  machinery,  fixtures,  equip- 
ment and  like  items  by  an  owner  who  is 
engaged  in  a  business  or  occupation  such 
as  meuiufacturing  or  farming,  but  who  is  not 
engaged  in  the  selling  of  such  items  as  a 
business , " 

It  further  provides  that  the  following  sales  are  not  exempt: 

"/r^etail  sales  by  manufacturers ,  whole- 
salers ,  processors  and  jobbers  even  though 
such  sales  are  infrequent  and  only  comprise 
an  insignificant  fraction  of  their  total 
business; 

^ind3 

^ijales  which  constitute  an  integral  pari: 
of^a  business,  such  as  the  sale  of  re- 
possessed fixtures  or  other  property  by  a 
finance  company,  even  though  the  sale  of 
tangible  personal  property  is  not  the 
primary  function  of  such  business." 

Based  on  the  foregoing  facts,  it  is  ruled  that  the  Oil 
Company's  sale  of  the  used  service  station  equipment  is  sub- 
ject to  tax. 


yery  truly  yours. 


2^  „ 

Commissioner  of  Revenue 
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Commissioner 
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Ycur  client:  is  a  self-employed  professional  illustrator 
of  bocks,  -agazines ,  brochures,  party  invitations  and  like 
ite-s .     In  rr.ost  cases  she  is  conunissioned  by  a  customer  who 
gives  her  verbal  instructions  as  to  the  artwork  desired.  She 
is  paid  for  the   finished  product. 

Ycu  inquire  as  to  the  application  of  the  Massachusetts 
sales  tax  in  the  following  situations: 

1.  Your  client  sells  her  work  at  retail  (e.g.  she  de- 
signs party  invitations  and  sells  them  directly  to  the  con- 
sumer . ) 

2.  She  sells  her  illustrations  to  a  publishing  company 
which  reproduces  the  illustrations  by  photo-mechanical  or 
other  processes  for  incorporation  in  a  book  or  magazine.  She 
is  paid  by  the  publishing  company. 

3.  The  same  facts  as  in    (2)    except  that  the  publishing 
company  taxes  possession  but  not  title  to  the  original  work. 
In  this  situation  the  publishing  company  will  not  retain 
possession  of  the  original  work  after  reproducing  it. 
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>!assachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
a  sales  tax  on  sales  at  retail  of  tangible  personal  property, 
"v^ale  at  retail"  is  defined  in  Section  1(13)   as  a  sale  of 
tanrible  personal  property  for  any  purpose  other  than  resale 
izi  the  regular  course  of  business .     A  sale  includes  "^al 
trs:.^^fer  for  a  consideration  of  the  title  or  possession~of 
'tangible  personal  property  which  has  been  produced,  fabricated 
or  orinted  to  the  special  order  of  the  customer,  or  of  any 
publication."     (K.G.L.   c.   64H,  s.   1(12) (e)). 

Section  1(14)    of  Chapter  64H  provides  that  any  amount  paid 
fcr  a_ny  services  that  are  a  part  of  the  sale  must  be  included 
in  cetemining  the  sales  price,  and  that  no  deduction  may  be 
taken  cn  account  of  the  cost  of  materials  used,  labor  or  service 
ccst,   cr  other  expenses. 

Section  1(13) (c)  of  Chapter  64H  excludes  from  the  definition 
of  'sale  at  retail"  personal  service  transactions  which  involve 
nc  sale  or  which  involve  sales  as  inconsequential  elements  for 
which  r.D  separate  charges  are  made.     The  Massachusetts  Supreme 
Judicial  Court  held  in  Houghton  Mifflin  Co.  v.  State  Tax  Commis- 
si or.  -hat  rhe  sale  of  reproduction  proofs  to  a  book  publisher 
va.5  a  retail  sale  and  not  a  personal  service  transaction  exempt 
fron  sales  tax  under  Chapter  64H,  Section  1(13).     The  Court 
stated  that 

"/tlhe  cost  of  labor  is  often  a 
niajor  cost  of  producing  an  object 
for  sale.     That  circumstance  is 
not  the  significant  factor,  how- 
ever,  in  determining  whether  sale 
is  an  inconsequential  element  of 
a  personal  service  transaction... 
The  test  is  the  object  of  the 
transaction.     If  the  buyer's 
fundamental  object  is  to  obtain 
the  item  of  personal  property 
transferred  to  it,  the  sale  of 
that  property  cannot  reasonably 
be  considered  'inconsequential* 
and  the  transaction  cannot  reason- 
ably be  considered  one  for  personal 
service."     (373  Mass.  772,  775 
(1977) .) 

Based  on  the  foregoing  it  is  ruled  that  in  each  of  the 
si-iuations  described  above,  the  sale  of  artwork  by  your  client 
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is  a  retail  sale  of  tangible  personal  property  within  the 
meaning  of  Chapter  64H  and  is  subject  to  the  sales  tax. 


Very  truly  yours, 


Commissioner  of  Revenue 


LJE :  R£? :  mf 
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I —  Joyce  Hampers 

Co  K  MiSSIONER 


May  21,   19  81 


You  inquire  about  the  Massachusetts  tax  consequences  of 

certain  data  processing  and  distribution  transactions  to  be 

undertaken  by  your  client,  a  corporation  organized  in  the 
United  Kingdo.-n  ("Corporation"). 

The  Corporation  will  own  or  lease  computer  equipment 
("US  Computer")    that  will  be  operated  by  an  independent  con- 
tractor  ("Operator")  under  an  agreement  with  the  Corporation. 
The  equipment  will  be  operated  either  in  Massachusetts  or  in 
another  state.      (For  purposes  of  this  ruling  it  is  assumed 
that  the  equipment  will  be  operated  in  Massachusetts.) 

All  of  the  equipment  was  purchased  or  leased  in  the 
United  Kingdom.     Some  of  it  was  purchased  or  leased  several 
years  ago  for  use  in  the  United  Kingdom.     The  remainder  was 
purchased  or  leased  for  use  in  the  transactions  about  which 
you  inquire,  but  at  the  time  of  purchase  or  execution  of  the 
lease  the  Corporation  had  not  decided  where  in  the  United 
States  the  equipment  would  be  located. 

The  data  entered  into  the  US  Computer  will  be  supplied 
not  by  the  Corporation  or  the  Operator  but  by  third  parties 
("Information  Providers")  who,  under  contracts  with  the  Corpo- 
ration executed  in  the  United  Kingdom,  will  pay  the  Corpora- 
tion in  London  for  the  right  to  have  the  information  placed 
in  the  US  Computer.     (The  information  will  also  be  placed  in 
computers  in  the  United  Kingdom  and  elsewhere.) 
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The  data  will  be  entered  into  the  US  Computer   CI)  oyer 
telecommunications  lines  or   (2)  by  use  of  magnetic  tapes 
delivered  to  the  Operator  by  the  Information  Providers, 

Independent  marketing  organizations   ("Marketing  Organiza- 
tions")  will  execute  contracts  in  the  United  Kingdom  with  the 
Corporation  for  the  right  to  market  information  in  the  compu- 
ter systen.     Each  Marketing  Organization  will  sell  access  to 
the  information  to  customers  in  its  territory.     It  will  pay 
the  Corporation  a  charge  for  each  customer's  "accesses"  to 
the  computer  system.     In  addition,  it  will  collect  customer 
pa\-ments  for  data  and  remit  them  to  the  Corporation,  which 
will  remit  them  in  turn  to  Information  Providers,     The  Market- 
ing Organizations  and  the  Corporation  will  receive  commissions 
on  such  payments. 

The  data  furnished  to  customers  will  range  from  informa- 
ticn  of  general  business  interest  to  personal  or  individual 
inf orr-.aticn  of  interest  only  to  a  single  customer.  Customers 
will  receive  the  data  at  computer  terminals  on  their  premises; 
the  information  vrill  either  be  displayed  on  a  screen  or  printed 
at  the  terminal,  at  the  discretion  of  the  customer. 

The  Corporation  will  not  own  or  lease  real  property  in 
Massachusetts,   nor  will  it  have  any  employees  located  in  the 
Coirmcnvealth . 

There  may  be  a  Marketing  Organization  whose  territory 
includes  Massachusetts,  and  there  may  be  customers  located 
in  Massachusetts. 


(1)     Ycu  inquire  whether  the  Corporation's  charges 
to  Inf orrr.ation  Providers  for  the  right  to 
place  inf orTTiation  in  the  US  Computer  will  be 
si±)ject  to  Massachusetts  sales  or  use  taxes. 


Massachusetts  General  Laws  Chapter  64H,  Section  1(13) (c) 
provides  that  "sales"   subject  to  tax  do  not  include  professional 
or  personal  service  transactions  which  involve  no  sale  or  which 
involve  sales  as  inconsequential  elements  for  which  no  separate 
charges  are  made. 

Based  on  the  foregoing,   it  is  ruled  that  the  Corporation's 
charges  to  Information  Providers  for  the  right  to  place  informa- 
ticn  in  the  US  Computer  will  not  be  subject  to  Massachusetts 
sales  or  use  taxes. 
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(2)  You  inquire  whether  the  use  tax  will  apply  to 
Infomation  Providers '  storage  or  use  of  data 
in  Massachusetts. 


Chapter  641,  Section  2  imposes  an  excise  on  the  storage, 
•ise  or  other  consu-iption  in  Massachusetts  of  tangible  personal 
property  purchased  for  storage,  use  or  other  consumption  in 
Massachusetts,   at  -the  rate  of  five  per  cent  of  the  sales  price 
of  the  property.     Zn  determining  the  sales  price,  no  deduction 
may  be  taken  on  account  of  the  cost  of  materials  used  or  labor 
or  service  cost,  and  any  amount  paid  for  any  services  that  are 
a  part  of  the  sale  must  be  included.     Chapter  64H,  Section  1 
C14)  . 

It  is  presuned  that  tangible  personal  property  shipped  or 
brought  into  Massachusetts  by  a  purchaser  within  six  months 
after  its  purchase  was  purchased  from  a  retailer  for  storage, 
use  or  other  consuiription  in  Massachusetts.     Chapter  641,  Sec- 
tion 8Cf)  . 

For  purposes  of  both  the  sales  and  use  taxes,   "sale"  in- 
cludes the  producing,   fabricating,  processing,  printing  or 
iiriiprintinc  of  tar.gible  personal  property  for  a  consideration 
for  cor.suir.ars  who  furnish  either  directly  or  indirectly  the 
materials  used.     Chapter  64H,  Section  1(12)  (b);  Chapter  641, 
Section  1  CD  . 

Based  on  the  foregoing,  it  is  ruled  that: 

Ca)     N'either  the  entry  of  data  into  the  US 
Computer  over  telecommunications  lines 
nor  the  mere  storage  of  information  in 
the  computer  without  the  use  of  tangible 
media  will  be  subject  to  tax. 

(b)     If  magnetic  tapes  purchased  for  storage 
or  use  in  Massachusetts  are  shipped  or 
brought  into  Massachusetts  by  Informa- 
tion Providers,  a  five  per  cent  use  tax 
will  apply.     If  the  Information  Provider 
buys  a  tape  and  itself  records  the  in- 
fomation  on  it,  the  "sales  price"  on 
which  the  tax  is  based  will  be  the  charge 
to  the  Information  Provider  for  the  tape. 
If  the  Information  Provider  pays  a  second 
party  to  record  information  on  a  tape 
purchased  by  the  Information  Provider 
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from  a  third  party,  the  tax  will  be 
based  on  the  third  party's  charge  for 
the  tape  plus  the  second  party's  charge 
for  recording  the  information  on  it. 
If  a  single  party  records  the  informa- 
tion on  the  tape  and  transfers  the  tape 
with  the  information  recorded  on  it  to 
the  Information  Provider,  the  tax  will 
apply  to  the  entire  charge  for  the  tape 
with  the  information  recorded  on  it. 


(3)     You  inquire  whether  the  sales  tax  will  apply  to  the 
Cor-pcration 's  charges  to  Marketing  Organizations 
for  customer  "accesses"  to  the  US  Computer  or  to 
Information  Providers '  charges  to  customers  for 
the  furnishing  of  information  at  terminals  in 
Massachusetts . 

Chapter  64H,  Section  1(12) (f)   defines  "sale"  as  includ- 
ing 

''/t_lhe  furnishing  of  information  by 
printed,  mimeographed  or  multigraphed 
matter  or  by  duplicating  written  or 
printed  matter  in  any  other  manner, 
including  the  services  of  collecting, 
corpiling  or  analyzing  information  of 
any  kind  or  nature  and  furnishing 
reports  thereof  to  other  persons,  but 
excluding  the  furnishing  of  informa- 
tion which  is  personal  or  individual 
in  nature  and  which  is  not  or  may  not 
be  substantially  incorporated  in 
reports  furnished  to  other  persons," 

but  "sale  at  retail"  does  not  include  professional  or  personal 
service  transactions  which  involve  no  sale  or  which  involve 
sales  as  inconsequential  elements  for  which  no  separate  charges 
are  made.     Chapter  64H,  Section  1(13)  (c)  . 

Based  on  the  foregoing,  it  is  ruled  that  the  Massachusetts 
sales  tcJX  will  not  apply  to  the  Corporation's  charges  to  Market- 
ing Organizations  for  customer  "accesses"  to  the  US  Computer  or 
to  Information  Providers '   charges  for  information  provided  at 
terminals  in  Massachusetts,  whether  the  information  is  displayed 
on  screens  or  printed  at  the  terminals . 
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(4)     You  inquire  whether  the  use  tax  will  apply  to 
the  Corporation's  storage  or  use  of  the  US 
CoEuputer  in  Massachusetts. 


Eased  on  Chapter  641,  Sections  2  and  8(f)    (see  Question 
(2))  ,  it:  is  ruled  that: 

(a)  The  use  tax  will  apply  to  the  Corpo- 

ration's use  in  Massachusetts  of 
any  portion  of  the  US  Computer  leased 
in  the  United  Kingdom.     Each  lease 
payment  coming  due   (whether  or  not 
pa^^ent  is  actually  made)  will  con- 
stitute a  separate  "sale"  for  purposes 
of  the  tax;   the  tax  will  be  imposed 
on  each  lease  payment  that  comes  due 
while  the  equipment  is  in  Massachusetts, 
as  well  as  any  payment  that  comes  due 
before  the  equipment  is  brought  into 
Massachusetts,  if  the  payment  is  for 
a  period  during  which  the  equipment 
will  be  brought  into  Massachusetts. 

(b)  The  use  tax  will  not  apply  to  the 
Corporation's  use  of  that  portion  of 
the  US  Com.puter  purchased  several 
years  ago  for  use  in  the  United 
Kingdon. 

(c)  If  a  portion  of  the  US  Computer  is 
stored  or  used  in  Massachusetts  with- 
in six  months  of  its  purchase  by  the 
Corporation,  it  will  be  presumed  that 
its  storage  or  use  is  subject  to  tax. 
The  Corporation  can  rebut  this  presump- 
tion by  establishing  that  at  the  time 
of  purchase  it  did  not  contemplate 
storing  or  using  the  equipment  in  Massa- 
chusetts . 


(5)  You  inquire  whether  the  sales  tax  will  apply  to  the 
Operator's  charges  to  the  Corporation  for  operating 
the  C3  Computer  in  Massachusetts, 

Eased  on  Chapter  64H,  Section  1(13) (c)    (see  Questions 
(1)  and   (3)),  the  Massachusetts  sales  tax  will  not  apply  to  the 
Operator's  charges  for  the  service  of  operating  the  US  Computer 
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in  Massachusetts. 


(6)     You  inquire  whether  the  Corporation  will  be 

subject  to  the  Massachusetts  corporate  excise 
if  it  undertakes  the  described  transactions. 


Every  foreign  corporation  exercising  its  charter,  or 
qualified  to  do  business  or  actually  doing  business  in  Massa- 
chusetts, or  owning  or  using  any  part  or  all  of  its  capital, 
plant  or  any  other  property  in  Massachusetts,  must  pay  a 
Massachusetts  corporate  excise.     Chapter  63,  Section  39. 
"Foreign  corporation"  means  every  corporation,  association 
or  organization  established,   organized  or  chartered  under 
lavs  other  than  those  of  the  Commonwealth  (with  exceptions 
not  here  relevant) ,  for  purposes  for  which  Massachusetts 
corporations  may  be  organized  under  Chapter  156,  156A,  156B 
or  ISO  of  the  General  Laws,  which  has  privileges,  powers, 
rights  or  iirjiunities  not  possessed  by  individuals  or  partner- 
ships.    Chapter  63,  Section  30(2)  .     The  excise  is  due  and 
payable  on  any  one  of  three  incidents,  including  "/t~\he  owning 
or  using  any  part  or  all  of  its  capital,  plant  or  other  prop- 
erty in  the  cornmonwealth  in  a  corporate  capacity."  Chapter 
63,  Section  39. 

Based  on  the  foregoing,   it  is  ruled  that  if  the  Corpo- 
ration undertakes  the  transactions  described  herein,  it  will 
be  siibject  to  the  Massachusetts  corporate  excise.     The  excise 
equals  the  greater  of    (1)    $228  or  (2)   the  sum  of: 

(a)  9.5  per  cent  of  net  income  allocated  to 
Massachusetts;  and 

(b)  $2.60  per  $1,000  upon  the  value  of  its 
tangible  prope^^y  not  subject  to  local 
taxation  and  situated  in  Massachusetts 
on  the  last  day  of  the  taxable  year  in 
the  case  of  a  tcingible  property  corpo- 
ration,  or  its  net  worth  allocable  to 

Massachusetts  in  the  case  of  an  intan- 
gible property  corporation.     Chapter  63, 
Section  39.      (Enclosed  are  copies  of 
Chapter  63,  Section  38,  which  explains 
how  corporate  income  is  apportioned  to 
Massachusetts,  and  Chapter  63,  Section  30, 
paragraphs   (10)    and   (11) ,  which  distin- 
guish tangible  and  intangible  property 
corporations . ) 
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(7)     You  inquire  whether  personal  property  tax  will 
be  assessed  against  the  US  Computer  owned  or 
leased  by  the  Corporation, 


All  real  and  personal  property  situated  in  Massachusetts 
is  subject  to  local  taxation  unless  expressly  exempt.  Chapter 
59,  Section  2. 

Chapter  59,  Section  5,  Sixteenth  (2)  (b)  provides  that  all 
property  owned  by  a  foreign  corporation  is  exempt  from  local 
taxation,  except  for: 

"real  estate,  poles,  underground 
conduits,  wires  and  pipes,  and 
machinery  used  in  the  conduct  of 
the  business,  which  term... shall 
not  be  deemed  to  include  stock 
in  trade  or  any  personal  property 
directly  used... in  any  purchasing, 
selling,  accounting  or  administra- 
tive function." 

The  Supreme  Judicial  Court  of  Massachusetts  has  held  that 
a  CO— p^jter  memory  drum  owned  by  a  taxpayer  and  used  at  its 
place  of  business  to  receive  and  store  stock  market  information 
and  to  transmit  the  information  to  its  customers  through  remote 
computer  tenrlnals  was  neither  "stock  in  trade"  nor  machinery 
"directly  used  in  any  purchasing,   selling,  accounting  or  admin- 
istrative function,"  within  the  meaning  of  the  cited  exemption. 
Ultrcnic  Systems  Corporation  v.  Board  of  Assessors  of  Boston, 
355  Mass.  284   (1969) .     However ,  office  equipment  leased  by  a 
domestic  business  or  foreign  corporation  in  the  business  of 
leasing  such  equipment  is  "stock  in  trade"  exempt  from  local 
taxes.    New  England  Mutual  Life  Insurance  Co.  v.  City  of  Boston, 
321  Mass.  683  (1947). 

All  property  owned  by  a  domestic  or  foreign  manufacturing 
corporation  as  defined  in  Chapter  63  is  exempt, from  local  taxa- 
tion except  for  real  estate,  poles  and  underground  conduits, 
wires  and  pipes.     Chapter  59,  Section  5,  Sixteenth  (3).  A 
computer  "tim.e-sharing"  business  is  not  a  manufacturing  corpo- 
ration within  the  meaning  of  this  exemption.     First  Data  Corpo- 
ration V.  State  Tax  Commission,  371  Mass.  444   (1976) . 

Based  on  the  foregoing,  it  is  ruled  that 

(a)     any  part  of  the  US  Computer  situated  in 
the  Commonwealth  and  owned  by  the  Corpo- 
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ration  will  be  subject  to  Massachusetts 
local  taxation;  but 

(b)  any  part  of  the  US  Computer  leased  to  the 
Corporation  will  be  exempt  from  Massachu- 
setts local  taxation. 


Commissioner  of  Revenue 


LJE: JXD:mf 
LR  31-41 


JoYCfi  Hampers 
Commissioner 
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You  represent  a  Massachusetts  resident,  who  is  a  share- 
holder in  an  Indiana  corporation.     Stockholders  of  the  corpo- 
ration have  elected  to  be  taxed  federally  under  Subchapter  S 
of  the  Internal  Revenue  Code.     The  corporation  is  not  making 
any  distributions  from  earnings  to  its  stockholders.  You 
inquire  whether  your  client  is  entitled  to  a  credit  against 
his  Massachusetts  income  taxes  for  taxes  paid  to  Indiana  on 
his  share  of  the  corporation's  undistributed  earnings. 

A  corporation  whose  stockholders  have  elected  Subchapter 
S  treatment  is,  for  the  most  part,  exempt  from  federal  income 
taxes;  but,  its  stockholders  are  subject  to  federal  income 
taxation  on  their  share  of  corporate  earnings,  whether  or  not 
distributed,  and  may  deduct  their  share  of  any  corporate  net 
operating  loss.     Indiana  adopts  the  federal  treatment  of  Sub- 
chapter S  corporations  and  their  shareholders;  Massachusetts 
does  not.     Nonresident  shareholders  of  Indiana  corporations 
electing  Subchapter  S  treatment  are  subject  to  the  Indiana 
income  tax  on  their  share  of  undistributed  earnings  which  are 
attributable  to  the  corporation's  activities  in  Indiana. 

Massachusetts  gross  income,  for  personal  income  tax  pur- 
poses, is  federal  gross  income  increased  in  part  by  "amounts 
excluded  under  Subchapter  S  of  the  Code"  and  decreased  in  part 
by  "amounts  included  in  federal  gross  income  under  Subchapter 
S  of  the  Code."     (G.L.  c.  62,  ss.  2(a)(1)(E)   and  2(a)(2)(B).) 
Thus  undistributed  earnings  of  the  Indiana  corporation  are  not 
subject  to  the  Massachusetts  personal  income  tax.     If  the 
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corporation  were  to  make  distributions  from  earnings,  the 
distributions  to  the  Massachusetts  stockholder  would  be 
taxable  to  him  in  Massachusetts,  although  excluded  from 
federal  gross  income  under  Subchapter  S  of  the  Code. 

General  Laws  Chapter  62,  Section  6(a)  provides  a  credit 
against  income  taxes  of  a  resident  for  "...taixes  due  any 
other  state... on  account  of  any  item  of  Massachusetts  gross 
income..."  with  certain  limitations  not  here  relevant. 

Based  on  the  foregoing,  it  is  ruled  that  a  Massachusetts 
resident  may  not  take  a  credit  for  income  taxes  due  to  Indiana 
on  his  share  of  the  corporation's  undistributed  earnings  which 
is  not  included  in  his  Massachusetts  gross  income. 
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("Conipany")   is  a  telecommunications. 
cons::l-t:ing  firm.     After  analyzing  data  about  a  client's  tele- 
phone systen  use,   it  provides  the  client  with  advice  and  periodic 
vrit-en  reports  based  on  the  data  to  enable  the  client  to  make 
iiore  eccncniical  use  of  its  telephone  system.     The  reports  for  a 
given  client  are  of  interest  only  to  that  client;  they  contain 
no  information  that  is  included  in  reports  prepared  for  other 
client3. 

You  inquire  whether  the  Company's  charges  to  clients  for 
the  reports  and  advice  are  subject  to  tax. 

Massachusetts  General  Laws  Chapter  64H,  Section  1(12) (f) 
defines  "sale"  and  "selling"  for  purposes  of  the  sales  tax  as 
including : 

"^tjhe  furnishing  of  information  by  printed, 
mimaographed  or  multigraphed  matter  or  by 
duplicating  written  or  printed  matter  in 
any  other  manner,  including  the  services 
of  collecting,  compiling  or  analyzing  in- 
formation of  any  kind  or  nature  and  furnish- 
ing reports  thereof  to  other  persons ,  but 
excluding  the  furnishing  of  inforraation 
which  is  personal  or  individual  in  nature 
and  which  is  not  or  may  not  be  substsoitially 
incorporated  in  reports  furnished  to  other 
persons ..." 
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Professional  and  personal  service  transactions,  which 
involve  no  sale  or  which  involve  sales  as  inconsequential 
elezients  for  which  no  separate  charges  axe  made  are  not 
subject  to  the  saJ.es  tax.     Chapter  64H,  Section  1(13)  (c)  . 

Based  on  the  foregoing,  it  is  ruled  that  the  sales  tax 
does  not  apply  to  the  Company's  charges  to  clients  for  the 
personalized  reports  and  advice  concerning  telephone  system 
use . 


Commissioner  of  Revenue 
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Commissioner 
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You  inquire  whether  rentals  of  scaffolding  eind  related 
equipment  by  ("Company")  to  customers 

located  in  New  Hampshire  are  subject  to  the  Massachusetts  sales 
tax.     The  customers  pick  up  the  rented  items  at  the  Company's 
Massachusetts  business  premises. 

Some  customers  rent  the  equipment  for  use  in  the  construc- 
tion of  public  works  owned  by  the  State  of  New  Hampshire  or  the 
United  States,  but  the  Company  does  not  directly  rent  equipment 
to  any  governmental  body  or  agency. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
an  excise  on  sales  at  retail  of  tangible  personal  property  in 
Massachusetts.     "Sale"  includes: 

"^alny  transfer  of  title  or  possession, 
or  both,  exchange,  barter,  lease,  rental, 
conditional  or  otherwise,  of  tangible 
personal  property  for  a  consideration, 
in  any  manner  or  by  any  means  whatsoever" 
(G.L.  c.   64H,  s.  1(12) (a) ) . 

Chapter  64H,  Section  6(f)  exempts  from  tax  sales  of  build- 
ing materials  and  supplies  to  be  used  in  the  construction,  re- 
construction, alteration,  remodeling  or  repair  of  any  building, 
structure,  public  highway,  bridge  or  other  public  works  owned 
by  or  held  in  trust  for  the  benefit  of  the  United  States,  the 
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Conimonwealth  of  Massachusetts  or  any  political  subdivision 
thereof,  or  their  respective  agencies,  and  used  exclusively 
for  public  purposes,  so  long  as  the  governmental  body  or 
agency  has  first  obtained  a  certificate  from  the  Commissioner 
stating  that  it  is  entitled  to  such  exemption  (Form  ST-2)  and 
the  vendor  keeps  a  record  for  each  sale  describing  the  item 
or  items  sold  and  setting  forth  the  sales  price  for  each  item, 
the  name  and  address  of  the  purchaser,  the  date  of  the  sale, 
and  the  niimber  of  the  certificate  of  exemption  (see  Division 
8(f)  of  the  Department  of  Revenue's  Record  Retention  Regula- 
tion  (830  CMR  62C.24) ,  a  copy  of  which  is  enclosed),  "Build- 
ing materials  and  supplies"  is  defined  in  Section  6(f)  as 
including: 

"rental  charges  for  construction  vehicles, 
equipment  and  machinery  rented  specifically 
for  use  on  the  site  of  any  such  tax  exempt 
project. . . " 

Based  on  the  foregoing,  it  is  ruled  that: 

(1)  the  rentals  all  take  place  in  Massachusetts 
and  are  subject  to  Massachusetts  sales  tax 
unless  cin  exemption  applies; 

(2)  rentals  of  scaffolding  and  related  equipment 
for  use  in  the  construction,  reconstruction, 
alteration,  remodeling  or  repair  of  public 
works  owned  by  or  held  in  trust  for  the 
benefit  of  the  State  of  New  Hampshire  or  its 
political  subdivisions  or  agencies  are  sub- 
ject to  tax;  and 

(3)  rentals  of  scaffolding  and  related  equipment 
exclusively  and  specifically  for  on-site  use 
in  the  construction  of  public  works  owned  by 
or  held  in  trust  for  the  benefit  of  the 
United  States  or  its  agencies  are  exempt 
from  tax  so  long  as  (a)  the  p\iblic  work  will 
be  used  exclusively  for  public  purposes; 

(b)  at  the  time  of  rental  the  U.S.  Government 
holds  a  valid  Form  ST-2  from  the  Commissioner 
of  Revenue;    (c)   a  contractor's  exempt  purchase 
certificate  (Form  ST-5C)   is  presented  at  the 
time  of  rental;  and  (d)  you  as  vendor  keep  the 
required  records  for  each  rental. 
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Sales  to  contractors  of  scaffolding  and  related  equipment 
for  use  in  the  construction  of  piiblic  works  owned  by  the 
United  States  or  its  agencies  would  be  s\ibject  to  tax. 


truly  yours. 


Coimaissioner  of  Reven 
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You  request  a  ruling  concerning  the  Massachusetts  tax 
consequences  of  the  following  transaction. 

{"Associates")  was 
organized  on  February  3,   1958  as  a  Massachusetts  corporate 
trust.     All  of  the  shares  in  Associates  were  owned  by  one 
individual.     On  his  death  on  January  26,   1976  the  shares  were 
transferred  to  an  inter  vivos  trust  ("Shareholder")  which 
provided  for  distribution  to  the  remainderrrien  on  the  death 
of  his  widow.     She  died  on  June  23,  1980.     At  such  time  the 
trustees  of  Associates  adopted  a  plan  of  complete  liquidation. 
Under  the  Plan  Associates  sold  its  real  estate  and  distributed 
the  proceeds  from  the  sale  to  the  Shareholder  in  complete 
liquidation  of  Associates. 

Associates'   final  Massachusetts  income  tax  return  was 
filed  on  November  30,   1980  and  reported  a  gain  of  $47,488 
from  the  sale  of  the  real  estate.     The  Shareholder  also 
reported  a  gain  of  approximately  $10,000  representing  the 
difference  between  its  basis  in  the  shares  and  the  amount 
it  received  on  the  liquidation  of  Associates. 

Under  the  Internal  Revenue  Code  ("Code"),  Associates 
is  an  association  taxable  as  a  corporation.     For  Massachusetts 
income  tax  purposes.  Associates  is  a  corporate  trust  subject 
to  taxation  under  Massachusetts  General  Laws  Chapter  62. 
Chapter  62,  Section  2  defines  Massachusetts  gross  income  as 
federal  gross  income  with  certain  modifications. 
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For  federal  tax  purposes  the  transaction  was  governed 
by  Section  337  of  the  Code.    This  Section  states  that  if  a 
corporation  adopts  a  plan  of  complete  liquidation  and  within 
a  twelve-month  period  beginning  on  the  date  the  plan  was 
adopted  distributes  all  of  the  assets  of  the  corporation  in 
complete  liquidation,  no  gain  or  loss  will  be  recognized  to 
the  corporation  resulting  from  the  sale  of  its  assets.  Share- 
holders recognize  gain  or  loss  under  the  Code  measured  by  the 
difference  between  the  amount  received  and  the  shareholders' 
basis  in  the  shares. 

Massachusetts  does  not  have  a  provision  similar  to  Sec- 
tion 337  applicable  to  corporate  trusts. 

Based  on  the  foregoing  it  is  ruled  that: 

1,  The  sale  of  the  real  estate  by  Associates  resulted 
in  the  recognition  of  gain  to  Associates  measured  by  the 
difference  between  the  amount  received  from  the  sale  and 
Associates'  basis  in  the  property. 

2.  The  distribution  of  the  assets  of  Associates  to  the 
Shareholder  in  complete  liquidation  of  Associates  resulted  in 
the  recognition  of  gain  to  the  Shareholder  for  Massachusetts 
income  tax  purposes  to  the  extent  that  gain  was  recognized 
for  federal  tax  purposes. 


Very  truly  yours, 


Commissioner  of  Revenue 
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You  inquire  as  to  whether  shares  of  and  dividends  paid  by 
the  ("Mutual  Fund"),  an  open-end  diversi- 

fied investment  trust,  are  subject  to  the  Massachusetts  personal 
income  tax,  corporate  excise  or  local  property  tax. 

The  Mutual  Fund  is  a  corporate  trust  organized  under  an 
Agreement  and  Declaration  of  Trust  dated  December  7,  19  80.  Its 
principal  office  is  located  in  Ohio.     The  Mutual  Fund  qualifies 
as  a  regulated  investment  company  under  Section  851  of  the 
Internal  Revenue  Code   ("Code") . 

The  Mutual  Fund  consists  of  two  series  of  shares,  the  "Short 
Term  Government  Fund"  and  the  "Intermediate  Term  Government  Fund", 
each  with  its  own  portfolio,  investment  objective  and  policies. 
The  Trust  Agreement  permits  the  Trustees  to  issue  an  unlimited 
number  of  shares  of  beneficial  interest  of  each  series.  Each 
share  of  each  series  represents  an  equal  proportionate  interest 
in  that  series  with  each  other  share  and  is  entitled  to  such 
dividends  and  distributions  out  of  the  income  belonging  to  the 
series  as  are  declared  by  the  Trustees. 

Under  the  Short  Term  Government  Fund  dividends  are  declared 
and  reinvested  daily  in  additional  shares  at  net  asset  value. 
Shareholders  may  obtain  the  dividends  in  cash  at  the  end  of  each 
month  by  requesting  an  automatic  redemption  of  dividend  shares. 
Under  the  Intermediate  Term  Government  Fund,  dividends,  which 
are  declared  daily  and  paid  monthly  and  capital  gain  distributions 
when  made,  are  paid  in  cash  or  in  additional  shares,  at  the  share- 
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holder's  option. 

Each  of  the  series  is  comprised  of  interest  bearing  bonds, 
bills  or  notes  issued  or  guaranteed  as  to  principal  and  interest 
bv  the  United  States  Government  or  its  agencies  or  issued  or 
guaranteed  by  federal  instri:imentalities  (e.g.  Federal  National 
Mortgage  Association) .     The  Short  Term  Government  Fund  invests 
in  short  term  obligations  with  a  weighted  average  maturity  of 
120  days  or  less.     The  Intermediate  Term  Government  Fund  invests 
in  obligations  with  a  weighted  average  maturity  of  five  years  or 
less . 

A  corporate  trust  is  taxed  in  accordance  with  Massachusetts 
General  Laws  Chapter  62.     Chapter  62,  Section  8(b)  exempts  from 
taxation  a  corporate  trust  which  is  a  regulated  investment  company 
under  Section  851  of  the  Code.     Section  8(c)  of  Chapter  62  provides 
that  dividends  received  from  a  corporate  trust  which  is  not  subject 
to  taxation,  are  taxcJDle, 

Chapter  63,  Sections  32  and  39  provide  for  an  excise  on  corp- 
orations consisting  of  a  tax  measured  by  property  plus  a  tax  on 
net  income  apportioned  to  Massachusetts.     Tangible  property  corp- 
orations are  taxed  on  tangible  property  and  on  apportioned  net 
income  and  intangible  property  corporations  are  taxed  on  net  worth 
and  on  apportioned  net  income. 

For  purposes  of  the  corporate  excise,    'net  income'  is  gross 
income  less  the  deductions  allowable  under  the  Code  but  no  deduc- 
tion is  allowed  for  dividends  from  shares  in  a  corporate  trust 
engaged  in  business  in  Massachusetts  nor  is  a  deduction  allowed 
for  long-term  capital  gains  realized  and  losses  sustained  from 
the  disposition  of  intangible  property  occurring  after  January  1, 
1963.     (M.G.L.  c.  63,  ss.   30C5)(b)   and  38(a)(1)   and  (2)). 

Chapter  59,  Section  5,  Twenty-ninth  exempts  from  local  prop- 
erty taxation  shares  of  trusts,  the  income  of  which  is  taxable 
under  Chapter  62, 

Based  on  the  foregoing  it  is  ruled  that: 

1.  The  Mutual  Fund  is  a  regulated  investment  company  within 
the  meaning  of  Massachusetts  General  Laws  Chapter  62,  Section  8(b) 
so  long  as  it  qualifies  as  a  regulated  investment  company  under 
Section  851  of  the  Code. 

2.  The  Mutual  Fund  is  not  subject  to  taxation  on  its  income 
under  Chapter  62  while  it  qualifies  as  a  regulated  investment 
company  within  the  meaning  of  Section  8(b)  of  Chapter  62. 
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3.  While  the  Mutual  Fund  is  not  s\ibject  to  taxation  by 
reason  of  the  ruling  in  paragraph  2,  individual  shareholders 
of  the  Mutual  Fund  who  are  subject  to  Massachusetts  income 
taxation  under  Chapter  62  must  include  dividends  and  capital 
gain  distributions  received  from  the  Mutual  Fund  in  their 
Massachusetts  gross  income. 

4.  If  the  Mutual  Fund  is  not  engaged  in  business  in 
Massachusetts,  corporate  shareholders  of  the  Mutual  Fund  who 
are  subject  to  the  Massachusetts  corporate  excise  must  include 
capital  gain  distributions  but  not  dividends  received  from  the 
Mutual  Fund  in  their  net  income  subject  to  apportionment.  If 
the  Mutual  Fund  is  engaged  in  business  in  Massachusetts  corporate 
shareholders  must  include  dividends  and  capital  gain  distribu- 
tions received  from  the  Mutual  Fund  in  their  net  income  subject 
to  apportionment* 

5.  Shares  of  the  Mutual  Fund  are  not  included  in  the 
computation  of  the  tangible  property  base  of  a  tangible  prop- 
erty corporation  but  are  included  in  the  computation  of  the 
net  worth  base  of  an  intangible  property  corporation  subject 
to  taxation  in  Massachusetts, 

6 .  Shares  of  the  Mutual  Fund  are  exempt  from  local  prop- 
erty taxes  in  Massachusetts, 


Commissioner  of  Revenue 
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Your  client  conducts  sales  at  auction  of  heavy  equipment  in 
Massachusetts.     You  inquire  whether  the  sale  of  equipment  at  such 
an  auction  to  an  out-of-state  equipment  dealer  ("Purchaser")  who 
is  registered  as  a  vendor  in  his  home  state  but  not  in  Massachu- 
setts is  exempt  from  the  Massachusetts  sales  tax,  where  the 
Purchaser  presents  a  resale  certificate  from  his  home  state  emd 
purchases  the  equipment  for  resale  outside  l-lassachusetts . 

It  is  assumed  for  purposes  of  this  ruling  that  the  Purchaser 
is  not  engaged  in  business  in  Massachusetts  within  the  meaning  of 
Chapter  64H,  Section  1(5). 

Massachusetts  General  Laws  Chapter  64H|  Section  2  imposes  cm 
excise  upon  sales  at  retail  of  tangible  personal  property  in  Massa- 
chusetts by  any  vendor.     "Sale  at  retail"  is  defined  in  Chapter 
64H,  Section  1(13)   as  a  sale  of  tangible  personal  property  for  any 
purpose  other  than  resale  in  the  regular  course  of  business. 

Section  7  of  Chapter  64H  provides  that  no  person  shall  do 
business  in  Massachusetts  as  a  vendor  unless  a  registration  shall 
have  been  issued  to  him  for  each  place  of  business  in  accordance 
with  Chapter  62C,  Section  67,  which  requires  each  vendor  to  file 
an  application  for  a  registration  certificate  with  the  Massachu- 
setts Commissioner  of  Revenue, 
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Under  Chapter  64H,  Section  8,  the  burden  of  proving  that 
a  sale  of  tangible  personal  property  by  any  vendor  is  not  a 
sale  at  retail  is  upon  the  vendor  unless  he  obtains  a  resale 
certificate  from  the  purchaser;  the  certificate  relieves  the 
vendor  from  the  burden  of  proof  only  if  taken  in  good  faith 
from  a  vendor  who  holds  a  registration  certificate  issued 
under  Section  7. 

Based  on  the  foregoing,  it  is  ruled  that  the  sale  by  the 
auctioneer  will  be  presumed  to  be  subject  to  tax  unless  the 
Purchaser  registers  as  a  Massachusetts  vendor  and  presents  a 
Massachusetts  resale  certificate  pursuant  to  the  sale.  The 
auctioneer  may  overcome  this  presumption  by  accepting  in  good 
faith  from  the  Purchaser  a  notarized  statement  on  the  Purchaser's 
letterhead  that  he  is  not  engaged  in  business  in  Massachusetts 
within  the  nieaning  of  Chapter  64E,  Section  1(5),  and  that  he  is 
purchasing  the  equipment  solely  for  resale  outside  Massachusetts, 
and  a  copy  of  thie  Purchaser's  out-of-state  registration  or  permit. 


Very  truly  yours. 
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You  inquire  whether  the  Massachusetts  sales  or  use  taxes 
apply  to  purchases  by  ("Company") 
of  dishwashers,  grills,  and  other  similar  items  of  equipment, 
from  sellers  located  outside  Massachusetts.     The  Company  operates 
a  chain  of  restaurants  located  within  and  without  Massachusetts. 
The  items  are  delivered  to  the  Company's  Massachusetts  warehouse 
by  common  carrier.     The  Company  does  not  assume  the  risk  of  loss 
of  the  items  until  they  are  unloaded  in  Massachusetts.     The  items 
are  kept  in  the  warehouse  in  their  shipping  cartons  until  the 
Company  delivers  them  to  the  restaurants  in  which  they  will  be 
used. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
an  excise  on  sales  at  retail  of  tangible  personal  property  by 
any  vendor.     Every  vendor  engaged  in  business  in  Massachusetts 
must  collect  and  pay  over  to  the  Commissioner  the  sales  tax  on 
his  sales  in  Massachusetts   (G.L.  c.  64H,  ss.  2,  3). 

Chapter  641,  Section  2  imposes  an  excise  on  the  storage, 
use  or  other  consumption  in  Massachusetts  of  tangible  personal 
property  purchased  from  any  vendor  for  storage,  use  or  other 
consumption  in  Massachusetts.     Every  vendor  engaged  in  business 
in  Massachusetts  must  collect  and  pay  over  the  use  tax  on  the 
use  in  Massachusetts  of  tangible  personal  property  he  has  sold 
for  storage,  use  or  other  consumption  in  Massachusetts  (G.L. 
c.  641,  ss.  2,  4).     Where  the  use  tax  is  not  collected  by  the 
vendor,  the  person  storing,  using  or  otherwise  consximing  the  prop 
erty  in  Massachusetts  is  liable  for  the  tax  (G.L,  c.  641,  s.  3) . 
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"Storage"  and  "use"  do  not  include  the  keeping,  retaining, 
or  exercising  any  right  or  power  over  tangible  personal  property 
for  the  purpose  of  subsequently  transporting  it  outside  Massa- 
chusetts for  use  thereafter  solely  outside  Massachusetts  (G.L.  c 
641,  s.  1).     Moreover,  the  use  tax  does  not  apply  to  sales  upon 
which  the  sales  tax  has  been  collected  (G.L,  c.   641,  s.  7(a)). 

No  person  may  do  business  in  Massachusetts  as  a  vendor  unle 
a  registration  shall  have  been  issued  to  him  by  the  Commissioner 
of  Revenue  for  each  place  of  business   (G.L.  c.  64H,  s.  7), 

Based  on  the  foregoing,  it  is  ruled  that: 

(1)  If  the  seller  of  the  items  is  engaged  in  business 
in  Massachusetts,  he  must  register  as  a  Massachu- 
setts vendor  and  collect  and  pay  over  the  sales 
tax  on  his  sale  of  the  items  to  the  Company, 
whether  or  not  the  items  will  be  unpacked  or 
otherwise  used  in  Massachusetts. 

(2)  If  the  seller  is  not  engaged  in  business  in  Massa- 
chusetts, the  Purchaser  must  pay  the  use  tax  when 

.  an  item  is  unpacked  for  use  in  Massachusetts;  the 
use  tax  does  not  apply  to  the  mere  warehousing  in 
Massachusetts  of  grills,  dishwashers  and  like 
items  that  will  not  be  unpacked  until  they  are 
delivered  by  the  Company  outside  Massachusetts 
for  use  outside  the  Commonwealth. 


Commissioner  of  Revenue 


LJH: JXD:mf 
''=1-4  8 


JorcK  Hampers 

COMWISSIONCR 


June  8,  1981 


("Seller")  acquired 
{"Manufacturer") ,  a  machinery  manufacturing  corporation 
organized  in  Maine,  by  purchasing  all  of  its  stoc)c. 

The  Manufacturer  will  file  with  the  Secretary  of  State 
a  certificate  of  merger  with  the  Seller,  after  which  neither 
the  Seller  nor  the  Manufacturer  will  do  business  under  the 
Majiufacturer ' s  corporate  name. 

Your  client,  will  form  a  Massachusetts 

corporation  ("Purchaser")  with  a  name  similar  to  that  of 
the  Maine  corporation.     The  Purchaser  will  acquire  from  the 
Seller  t±ie  assets  that  were  held  by  the  Manufacturer.  The 
assets  sold  will  comprise  (1)   real  estate;    (2)  office  equip- 
ment and  furnishings   (copy  machines,  adding  machines,  type- 
writers, furniture,  draperies  and  other  items);    (3)  machine 
tools,  including  milling,  grinding  and  drilling  machines, 
lathes  emd  saws;    (4)  patents  and  customer  information;  and 
(5)  inventory  consisting  of  machines  that  cut  rubber  stock 
into  soles  for  shoes,  and  their  replacement  parts  (the 
machines  are  integrated  units  that  effect  a  direct  eind 
immediate  physical  chemge  upon  the  rubber  stock) . 

The  Seller  is  a  major  tire  manufacturer.     You  state 
that  the  Seller  has  not  sold  and  will  not  sell  office  equip- 
ment or  furnishings,  machine  tools,  or  shoe-mcinuf acturing 
machinery  except  in  the  transaction  about  which  you  inquire. 
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It  is  also  asstaned  for  pxirposes  of  this  ruling  that  the  Seller 
does  not  regularly  acquire  and  dispose  of  other  businesses. 

You  Inquire  whether  the  sales  tax  will  apply  to  the  Seller's 
transfer  to  the  P\irchaser  of  any  of  the  Manufacturer's  assets, 
and  whether  the  Purchaser's  subsequent  sales  of  sole-cutting 
Dachines  and  their  replacement  parts  for  exclusive  use  in  manu- 
facturing shoes  will  be  subject  to  tax. 

General  Laws  Chapter  6  4H,   Section  2  imposes  an  excise  on 
sales  at  retail  of  tangible  personal  property.     "Sale  at  retail" 
does  not  include  sales  for  resale  in  the  regular  course  of 
business   (G.L.  c.  64H,  s.  1(13)),  but  the  gross  receipts  of  a 
vendor  froni  sales  of  tangible  personal  property  are  presumed  to 
be  from  sales  subject  to  tax  except  where  the  vendor  takes  a 
resale  certificate  in  good  faith  from  a  purchaser  who  is  him- 
self a  registered  Massachusetts  vendor   (G.L.  c.  64H,  s.  8)  . 

C'lapter  64H,  Section  6(c)   and  Sales  and  Use  Tax  Regulation 
83  0  CMR  15.01,  promulgated  thereunder,  exempt  from  taxation 
casual  and  isolated  sales  of  tangible  personal  property  acquired 
for  use  or  ccnsumption  by  a  seller  and  not  sold  in  the  regular 
course  of  business  encaged  in  by  such  seller. 

Secticn  6(s)  of  Chapter  64H  provides  that  sales  of  machinery 
or  replacenent  parts  thereof,  used  directly  and  exclusively  in 
an  industrial  plant  in  the  actual  manufacture,  conversion  or 
processing  of  tangible  personal  property  to  be  sold,  are  exempt 
froc  the  sales  tax.     It  further  provides  that  machinery  is 
deenec.  to  be  used  directly  and  exclusively  in  the  actual  manu- 
facture,  ccnversion  or  processing  of  tangible  personal  property 
to  be  sold  where  it  is  used  solely  during  a  manufacturing, 
con%'ersicn  or  processing  operation  to  effect  a  direct  and 
irmedlate  physical  change  upon  tangible  personal  property  to 
be  sold. 

Based  on  the  foregoing,  it  is  ruled  that: 

(1)  the  sales  tax  will  not  apply  to  the  transfer 
of  the  real  estate,  patents  and  customer 
information; 

(2)  the  transfer  of  the  office  equipment  and 
furnishings  and  the  machine  tools  will  be 
execpt  from  tax  as  a  casual  and  isolated 
saJ.e; 


-  3  - 


June  8,  1981 


(3)  the  transfer  of  the  inventory  will  be  exempt 
from  tax  if  the  Purchaser  registers  as  a 
Massachusetts  sales  tax  vendor  and  presents 
a  resale  certificate  in  connection  with  the 
transfer;  and 

(4)  the  Purchaser's  subsequent  sale  of  the  sole- 
cutting  machines  for  exclusive  use  in  manu- 
facturing shoes  will  be  exempt  under  Chapter 
64H,  Section  6(s), 

Nothing  in  this  ruling  may  be  construed  as  a  certificate 
under  Section  44  or  Section  52  of  Chapter  62C  that  the  Seller 
has  no  outstanding  Massachusetts  tax  liability,  or  as  a  waiver 
of  the  lien  provided  for  in  Section  51  of  Chapter  62C. 


Very  truly  yours. 


ommissioner  of  Revenuev/ 


LJE:  JXD:mf 
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Commissioner  » 

June  2,  1981 


On  or  before  March  15,  1981,  ("Corp- 
oration") ,  requested  an  automatic  three-month  extension  of  time 
for  filing  its  1980  corporation  excise  return  for  the  year 
ended  December  31,   19  80,     The  Corporation  will  request  an 
additional  extension  on  or  before  June  15  and  expects  to  file 
its  19  80  corporate  excise  return  between  September  15  and 
October  15  of  1981.     The  Corporation  anticipates  that  its 
final  return  will  show  an  overpayment  of  its  1980  corporation 
excise. 

You  ask  if  the  Corporation  may  request  a  refund  of  its 
19  80  overpayment  or  take  the  overpayment  as  a  credit  against 
its  19  81  estimated  tax  liability.     You  also  ask  to  which  esti- 
mated tax  installment  a  credit  would  be  applied  and  what  effect 
the  credit  would  have  on  the  addition  to  tax  for  underpayment 
of  the  first  installment. 

Corporations  on  a  calendar  year  basis,  which  reasonably 
expect  their  estimated  taxes  to  exceed  one  thousand  dollars, 
must  file  a  declaration  of  estimated  tax  by  March  15  and  must 
make  four  installments  of  their  estimated  taxes  as  follows: 
30%  on  or  before  March  15,  25%  on  or  before  June  15,  25%  on  or 
before  September  15  and  20%  on  or  before  December  15.  (G.L. 
c.  63B,  ss.   2  and  4(a).)     Payments  of  estimated  tax  installments 
are  treated  as  credits  against  the  corporation's  tax  liability 
for  the  taxable  year.     (G.L.  c.  63B,  s.  5.) 
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Corporations  which  underpay  their  estimated  taxes  are 
subject  to  an  addition  to  tax  which  is  12%  per  year  of  the 
underpayment  from  the  due  date  of  the  installment  to  either 
the  date  the  installment  is  paid  or  the  due  date  of  the  re- 
turn, whichever  is  earlier,     (G.L,  c.  63B,  s.  6.) 

A  corporation  may  claim  an  overpayment  of  taxes  as  a 
credit  against  its  tax  liability  for  the  following  taxable 
year.     Such  an  election  bars  the  corporation  from  subse- 
quently receiving  the  overpayment  as  a  credit  or  refund  for 
the  taxcdDle  year  in  which  the  overpayment  occurred.  (G.L, 
c.  62C,  s.  79 (d) .) 

Based  on  the  foregoing,  it  is  ruled  that: 

1.    The  Corporation,  on  its  1980  corporation  excise 
return,  may  either  request  a  refund  of  its  1980  overpayment 
or  elect  to  take  the  overpayment  as  a  credit  against  its  • 
1981  estimated  tax. 


2.     If  the  corporation  elects  to  take  the  overpayment 
as  a  credit,  the  Corporation  should  use  the  overpayment  to 
reduce  the  next  installment  of  estimated  tax  due  on  or  after 
the  date  the  Corporation  files  its  final  return  for  1980 
showing  the  actual  amount  of  the  overpayment.     For  purposes 
of  computing  the  addition  to  tax  for  underpayment  of  estimated 
tax  installments  only,  the  overpayment  will  be  treated  as  though 
paid  on  the  due  date  of  the  first  installment. 


Very  truly  yours. 


Commissioner  of  Revenue 


LJH:DHB:mf 
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I      JoYcs  Hamper* 

COMMISS  lOHER 


June  11,  1981 


You  request  a  ruling  with  respect  to  the  income  taxation 
of  retirezent  benefits  paid  to  a  former  employee  of  the  Tovm 
of  'jT-der  the  provisions  of  the  Commonwealth  of  Massa- 

chusetts Ret.irerr:ent  Systems  dealing  v/ith  employees  who  are 
veterans  - 

Certain  veterans  who  complete  thirty  years  of  service 
with  -che  Ccrrjronwealth  or  its  subdivisions  are  entitled  to  a 
non-contributory  pension  under  General  Laws  Chapter  32,  Section 
58.     Under  Section  58B  of  Chapter  32,  those  qualifying  for 
Section  53  pensions  may  elect  to  receive  a  smaller  annual  amount 
in  consideration  for  the  continuance  of  two-thirds  of  this 
reduced  pension  after  the  pensioner's  death  for  the  benefit 
of  a  surATiving  spouse  or  beneficiary. 

Veterans  who  elect  to  receive  a  non -contributory  veterans 
pension  also  receive  a  return  of  their  contributions,  plus 
interest,  under  Section  25  of  Chapter  32. 

^lassachusetts  gross  income  is  federal  gross  income  with 
certain  modifications.     (M.G.L.  c.  62,  s.  2).     Chapter  62, 
Section  3(B) (a) (4)   permits  a  deduction  from  Massachusetts  ad- 
justed gross  income  for  all  sums  deducted  from  wages  as  con- 
tributions to  an  annuity,  pension,  endowment  or  retirement 
fund  of  the  United  States  government,  the  Commonwealth  or  ciny 
political  subdivision  thereof.     Amounts  received  from  such 
contributory  pensions  are  not  subject  to  taxation.     (M.G.L.  c. 
62,  3.  2(a) (2) (E)) .     In  general,  non-contributory  government 
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^:>ensions  are  siibject  to  Massachusetts  income  taxation. 

Under  Chapter  62,  Sections  2  and  4,  interest  other  than 
interest  on  Massachusetts  savings  deposits  is  Part  A  income 
taxable  at  the  rate  of  10%. 

Based  on  the  foregoing  it  is  ruled  that: 

1.  A  non-contributory  government  pension,  received  by  a 
retired  employee  of  the  Town  of  or  an  eligible  beneficiary, 
is  includible  in  the  Massachusetts  gross  income  of  the  employee 

or  beneficiary  in  the  taxable  year  in  which  the  pension  is  paid 
or  otherwise  made  available  to  such  employee  or  beneficiary. 

2.  The  retired  employee  is  not  taxable  on  the  return  of 
his  ccntributicns  but  is  taxable  on  the  accrued  interest  which 
was  paid  to  him  with  his  contributions.     Such  interest  is  taxable 
at  the  rate  of  1C%. 


Commissioner  of  Revenue 


LJH:RS?:mf 
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L.  Joyce  Hampers 
Commissioner 


iOO 


June  18,  1981 


("Company")   sells  diesel  fuel  to 
contractors  for  compressors  and  other  stationary  equipment 
that  the  contractors  use  in  repairing  the  Bridge; 
the  bridge  is  owned  by  the  United  States  Government.  You 
inquire  whether  such  sales  are  subject  to  the  Massachusetts 
sales  tax. 

Massachusetts  General  Laws  Chapter  64H,  Section  6(f) 
exempts  from  tax  sales  of  building  materials  and  supplies 
to  be  used  in  the  construction,  reconstruction,  alteration, 
remodeling  or  repair  of  any  building,  structure,  public 
highway,  bridge  or  other  public  works  owned  by  or  held  in 
trust  for  the  benefit  of  the  United  States,  the  Commonwealth 
of  Massachusetts  or  any  political  subdivision  thereof,  or 
their  respective  agencies,  and  used  exclusively  for  public 
purposes,  so  long  as  the  governmental  body  or  agency  has 
first  obtained  a  certificate  from  the  Commissioner  stating 
that  it  is  entitled  to  such  exemption  (Form  ST-2)   and  the 
vendor  keeps  a  record  for  each  sale  describing  the  item  or 
items  sold  and  setting  forth  the  sales  price  for  each  item, 
the  name  and  address  of  the  purchaser,  the  date  of  the  sale, 
and  the  number  of  the  certificate  of  exemption   (see  Division 
8(f)   of  the  Department  of  Revenue's  Record  Retention  Regula- 
tion  (830  CMR  62C.24)).     "Building  materials  and  supplies" 
is  defined  in  Section  6(f)   as  including  "all  materials  and 
supplies  consumed,  employed  or  expended  in  the  construction. 
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reconstruction,  alteration,  remodeling  or  repair  /of  the 
public  work],  as  well  as  such  materials  and  supplies 
physically  incorporated  therein." 

By  contrast.  Section  6(r)  of  Chapter  64H,  which  relates 
to  items  used  in  manufacturing,  exempts  from  tax  certain 
sales  of  "materials,  tools  and  fuel"   (emphasis  supplied). 

Based  on  the  foregoing,  it  is  ruled  that  sales  of 
diesel  fuel  to  contractors  for  stationary  equipment  used 
in  repairing  the  Bridge  are  subject  to  the  sales 

tax. 

Very  truly  yours. 
Commissioner  of  Revenue 

LJH:JXD:mf 
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Commissioner 


^a/nvlriJ^  y^^He&t,  ^06^(071  02204 


June  15,  1981 


You  request  a  ruling  concerning  the  taxation  of  pensions 
paid  to  eligible  employees  of  credit  unions  which  participate 
in  the  Credit  Union  Employees  Retirement  Association, 

The  Credit  Union  Employees  Retirement  Association  was 
organized  pursuant  to  Section  31  of  Chapter  171  of  the  Massa- 
chusetts General  Laws  for  the  purpose  of  providing  pensions 
for  eligible  employees  of  the  participating  credit  unions  who 
retire  on  account  of  age  or  disability,     A  credit  union  may 
contribute  for  the  benefit  of  its-eligible  employees  for  their 
past  and  current  services  as  specified  in  Section  31, 

Section  33  of  Chapter  171  states  that  "^t^he  property  of 
the  association,  the  portion  of  the  wages  or~salary  of  any 
employee  deducted  or  to  be  deducted  under  Sections  thirty-one 
and  thirty-two,  the  right  of  an  employee  to  an  annuity  or  pen- 
sion, and  all  his  rights  in  the  funds  of  the  Association,  shall 
be  exempt  from  taxation.,.". 

Section  33  exempts  from  taxation  an  employee's  'right  to 
an  annuity  or  pension'  and  his  'rights  in  the  funds  of  the 
association'  prior  to  receiving  any  payments.     It  does  not 
exempt  amounts  actually  distributed  to  an  employee. 
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Based  on  the  foregoing: 

1.  Amounts  contributed  by  employees  and  employers  for 
the  benefit  of  eligible  employees  participating  in  the  Credit 
Union  Employees  Retirement  Association  Pension  Plan  are  not 
taxcJDle  to  the  employee  under  Massachusetts  personal  income 
tax.  laws  in  the  year  the  funds  are  contributed. 

2.  Such  amounts  are  not  subject  to  withholding  of  Massa- 
chusetts income  taxes  at  the  time  such  amounts  are  contributed 
and  are  not  included  on  the  Form  W-2  (Wages  and  Tax  Statement) 
as  wages  or  other  compensation  until  the  year  in  which  the 
funds  are  made  available  to  the  employees. 

3.  Amounts  paid  to  eligible  employees  are  includible  in 
Massachusetts  gross  income  and  are  subject  to  withholding  of 
Massachusetts  income  taxes  during  the  taxable  year  in  which 
such  amounts  are  paid  or  otherwise  made  available  to  such 
employees  through  retirement  or  disability. 


Very  truly  yours. 


Commissioner  of  Revenue 


LJH:RSF:mf 


LR  81-53 


Joyce  Hampers 
Commissioner 


June  25,  1981 


The  ("Company") 
is  engaged  in  Massachusetts  in  the  business  of  breeding  and 
raising  laboratory  animals,  including  rats  and  mice.     The  Com- 
pany sells  the  animals  for  use  in  biomedical  research.  You 
inquire  whether  the  Massachusettssales  and  use  taxes  apply 
to  the  Company's  purchases  of  the  following  items: 

(1)  Specially-designed  containers  for  shipping 
the  animals  to  customers  (the  containers 
are  not  customarily  returned  by  animal 
buyers  for  reuse) ; 

(2)  Specially-formulated  feed  for  consumption 
by  the  animals;  and 

(3)  Materials,  tools  and  fuel,  and  machinery 
and  replacement  parts  thereof,  used  in 
breeding  and  raising  the  animals. 

Massachusetts  General  Laws  Chapter  64H,  Section  6  exempts 
froiTi  tax  sales  of: 

(a)     Feed  for  livestock  and  poultry  which  are  to 
be  sold  in  the  regular  course  of  business 
(G.L.   c.   64H,  s.   6 (p) (2) ) ; 


LR  81-54 


-  2  - 


June  25,  1981 


(b)  Nonxstiirnable  containers  when  sold  without 
the  contents  to  persons  who  place  the  con- 
tents in  the  container  and  sell  the  contents 
together  with  the  container  ( "nonreturnable" 
containers  are  all  those  of  a  kind  not  cus- 
tomarily returned  by  the  buyer  of  the  contents 
for  reuse)    (G.L.  c.  64H,  s.  6 (q) ) ;  and 

(c)  Materials,  tools  and  fuel,  or  any  substitute 
therefor,  consumed  and  used  directly  and 
exclusively  in  agricultural  production, 

and  machinery  or  replacement  parts  thereof, 
used  directly  and  exclusively  in  agricultural 
production  (G.L.  c.  64H,  s.  6 (r)   and  (s) ) ; 
"agricultural  production"  is  defined  in 
paragraphs   (r)   and  (s)   as  including  "the 
raising  of  poultry  and  livestock." 

The  Alabama  Court  of  Appeals  in  Brundidge  Milling  Co.  v. 
State ,   45  Ala.  App.  208,  228  So. 2d  475   (1969),  held  that  food 
for  catfish  grown  on  a  farm  for  commercial  purposes  did  not 
come  within  the  scope  of  a  sales  tax  exemption  for  "feed  for 
livestock."    Moreover,  a  federal  court  has  ruled  that  the 
raising  of  rabbits,  rats  and  guinea  pigs  for  use  in  laboratory 
experimentation  was  not  the  "raising  of  livestock"  for  purposes 
of  the  Fair  Labor  Standards  Act;  the  court  relied  upon  the 
Department  of  Labor's  interpretation  of  the  word  "livestock," 
which  provided  that 

^/t^he  meaning  of  the  term  'livestock'... 
Is  confined  to  the  ordinary  use  of  the 
word  and  includes  only  domestic  animals 
ordinarily  raised  on  farms.     That  Con-  _ 
grass  did  not  use  this  term  in  its' 
generic  sense  is  supported  by  the 
specific  enumeration  of  activities 
of  fur-bearing  animals ,  which  would 
be  included  in  the  generic  meaning 
of  the  word.     The  term  includes  the 
following  animals,  among  others: 
cattle  (both  dairy  and  beef  cattle) , 
sheep,  swine,  horses,  mules,  donkeys 
and  goats.     It  does  not  include  such 
animals  as  albino  and  other  rats ,  • 
mice,  guinea  pigs  and  hamsters,  which, 
are"  ordinarily  used  by  laboratories 
for  research  purposes,"     29  C.F.R.  s, 
780.129  (1965). 
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(1) 
(2) 


outhern  Rabbit  Corporation,  248  F.  Supp.  1005  (N.D, 
~.     See  23  C.F.R.  s.   780.120   (1980)  ,  which  includes 
identical  to  that  cited. 

d  on  the  foregoing,  it  is  ruled  that 

the  Company's  purchases  of  the  nonreturnable 
containers  for  shipping  animals  to  its  cus- 
tomers are  exempt  from  tax;  and 

the  Company's  purchases  of  the  feed',  the 
materials,  tools  and  fuel,  and  the  machinery 
and  replacement  parts ,   for  use  in  connection 
with  the  breeding  and  raising  of  laboratory 
animals,  are  subject  to  tax. 


Very  truly  yours. 


Acting  Commissioner  of  Revenue 


DBB: JXD:mf 
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Joyce  Hampers 
Com  MissiohER 


June  25, 


1981 


The 


("Company") 


is  engaged  in  Ka.s  Scchiisetts  in  the  business  of  breeding  and 
raising  laboratory  anir.als,  including  rats  and  mice.     The  Com- 
pany sells  the  cJiirals  for  use  in  biomedical  research.  You 
inquire  whether  the  Massachusetts  sales  and  use  taxes  apply 
to  the  Company's  purchases  of  the  following  items: 

CD     Specially-designed  containers  for  shipping 
the  animals  to  customers  (the  containers 
are  not  customarily  returned  by  animal 
buyers  for  reuse)  ; 

(2)  Specially-formulated  feed  for  consumption 
by  the  animals;  and 

(3)  Materials,  tools  and  fuel,  and  machinery 
and  replacement  parts  thereof,  used  in 
breeding  and  raising  the  animals. 

Massachusetts  General  Laws  Chapter  64H,  Section  6  exempts 
from  tax  sales  of: 

(a)     Feed  for  livestock  cuid  poultry  which  are  to 
be  sold  in  the  regular  course  of  business 
(G.r..  c.  64E,  s.  6  (p)  (2) )  ; 
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(b)  Nonretmmable  cor.tainers  when  sold  without 
the  contents  to  persons  who  place  the  con- 
tents in  the  container  and  sell  the  contents 
together  with  the  container  ( "nonreturnable" 
containers  axe  all  those  of  a  kind  not  cus- 
tcmarily  returned  by  the  buyer  of  the  contents 
for  reuse)    (G.L.  c.   64H,.  s.  6  (q) )  j  and 

(c)  Materials,  t^x^ls  and  fuel,  or  any  substitute 
therefor,  consuned  and  used  directly  and 
exclusively  in  agricultural  production, 

and  niachinery  or  replacement  parts  thereof, 
used  directly  and  exclusively  in  agricultural 
production  (G.L.  c.   64H,  s»  6 (r)   and  (s) ) ; 
"agricultural  production"  is  defined  in 
paragraphs   (r)  and   (s)    as  including  "the 
raising  of  p-oultry  and  livestocko" 

The  ^J.abaiLa  Court  of  Aopeals  in  Brundidge  Milling  Co.  v. 
St=te,  45  Ala.  App.  20  8,  22*3  So. 2d  475   (1969)  ,  held  that  food 
for  cctfish  grovn  on  a  farm  for  commercial  purposes  did  not 
coze  v-ithin  the  scope  of  a  sales  tax  exemption  for  "feed  for 
Livestock."     Moreover,  a  federaA  court  has  ruled  that  the 
raising  of  rabbits,  rats  and  guinea  pigs  for  use  in  laboratory 
experinsLntation  vas  net  the  "raising  of  livestock"  for  purposes 
of  the  Fair  Labor  Standards  Act;   the  court  relied  upon  the 
D€partne:n-  of  I^abor's  interpretation  of  the  word  "livestock," 
vhicJh  provided  that 

"/t^he  meaning  of  the  term  •livestock',.. 
Is  confined  to  the  ordinary  use  of  the 
word  and  includes  only  domestic  animals 
ordinarily  raised  on  farms.     That  Con- 
gress did  not  use  this  term  in  its 
generic  sense  is  supported  by  the 
specific  enumeration  of  activities 
of  fur-beairing  animals,  which  would 
be  included  in  the  generic  meaning 
of  the  word.     The  terirL  includes  the 
following  ajiimals among  others: 
cattle   (both  dairy  and  beef  cattle) , 
sheep,  svine,  horses,  mules,  donXeys 
and  goats ».     It  does  not  include  such 
aniiaals  as  albino  and  other  rats, 
nice,  guinea  pigs  and  hamsters,  which, 
are  ord.inarily  used  by  laboratories 
for  research  ourposes.**     29  C.F.R.  s, 
780.129   (IS65)  , 
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Beck  V.  Southern  Rabbit  Corporation,  248  F.  Supp.  1005  (N.D. 
Ga.   196 en     See  29  C.F.R.  s.   780.120  (1980)  ,  which  includes 
language  identical  to  that  cited. 

Based  on  the  foregoing,  it  is  ruled  that 

(1)  the  Corapany's  purchases  of  the  nonretumable 
containers  for  shipping  animals  to  its  cus- 
tomers are  exempt  from  tax;  and 

(2)  the  Company's  purchases  of  the  feedi,  the 
materials,  tools  and  fuel,  and  the  machinery 
and  replacement  parts,  for  use  in  connection 
with  the  breeding  and  raising  of  laboratory 
animals,  are  subject  to  tax. 

Very  truly  yours. 

Acting  Commissioner  of  Revenue 

D3B:JXD:=if 
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L.  Joyce  Hampers 
Commissioner 


July  2,  1981 


Section  49  86  of  the  Internal  Revenue  Code  ("Code")  imposes 
an  excise  ("windfall  profit  tax")  on  the  production  of  domestic 
crude  oil.     Section  6429  allows  individuals,  estates  and  quali- 
fied family  farm  corporations   ("qualified  royalty  owners")  a 
credit  or  refund  of  up  to  $1,000  of  the  windfall  profit  tax 
liability  attributable  to  their  royalties  on  oil  removed  between 
March  1  and  December  31,  1980.     Section  164(a)(5)   of  the  Code 
permits  a  taxpayer  an  income  tax  deduction  for  the  amount  of 
windfall  profit  tax  paid  or  accrued  by  him  in  the  taxable  year.' 
In  determining  the  deduction,  the  amount  of  the  tax  must  be 
reduced  by  the  amount  of  the  credit  allowed  by  Section  '6429. 

You  inquire  whether  qualified  royalty  owners  may  take  a 
deduction  under  Massachusetts  tax  law  for  the  amount  of  windfall 
profit  tax  paid  or  accrued  and  whether  the  deduction  is  reduced 
by  the  amount  of  the  credit  allowed  by  Section  6429. 

Massachusetts  General  Laws  Chapter  62  governs  the  taxation 
of  income  of  individuals  and  estates.     Section  1(c)  of  Chapter  62 
indicates  that  the  Internal  Revenue  Code  in  effect  on  November  6, 
197  8  provides  the  basis  for  Massachusetts  tax  determinations 
under  Chapter  62  which  are  dependent  on  the  Code. 

Chapter  63  of  the  Massachusetts  General  Laws  provides  for 
an  excise  on  corporations  consisting  of  a  tax  measured  by  prop- 
erty plus  a  tax  on  net  income  apportioned  to  Massachusetts. 
"Net  income"  is  defined  as  gross  income  less  the  deductions  but 
not  the  credits  allowable  under  the  Code  as  amended  and  in  effect 
for  the  taxable  year.     (M.G.L.  c.   63,  s.  30,  clause  5(b)). 
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Based  on  the  foregoing  it  is  ruled  that 

1.  A  qualified  royalty  owner  subject  to  taxation  under 
Chapter  62  may  not  take  an  income  tax  deduction  for  the  amount 
o£  windfall  profit  tax  paid  or  accrued  in  the  taxable  year 
since  Section  164(a)(5)  of  the  Code,  providing  for  an  income 
tax  deduction  for  the  amount  of  windfall  profit  tax  paid  or 
accrued,  was  not  in  effect  on  November  6,  1978. 

2,  A  qualified  family  farm  corporation,  taxable  under 
Chapter  63,  is  permitted  a  deduction  in  determining  its  taxable 
net  income  for  the  amount  of  windfall  profit  tax  paid  or  accrued 
by  it  to  the  extent  it  is  deductible  federally.    The  deduction 
is  equal  to  the  amount  of  the  windfall  profit  tax  reduced  by  the 
credit  allowed  by  Section  6429, 


Very  truly  yours. 


Acting  Commissioner  of  Revenue 


DBB:RSF:mf 
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Joyce  Hamper* 
comhissioksr 


July  1,  1981 


Ycur  client  boards  horses  for  a  fee,   and  also  sells  rides 
on  horses  which  are  led  arcund  within  an  enclosure.     You  ask 
whether  these  transactions  are  subject  to  the  Massachusetts 
sales  tax. 

Massachusetts  General  Laws  Chapter  6  4H,  Section  2  imposes 
an  excise  cn  retail  sales  of  tangible  personal  property; 
Section  1  (12)  (a)   cf  Chapter  d4H  provides  in  part  that  "sale" 
includes  leases  and  rentals. 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  The  charge  for  horseback  rides  is  not  subject  to  the 
Massachusetts  sales  tax.    Eovever,   the  rental  of  horses  by  the 
hour,   or  other  period,   is  subject  to  the  sales  tax, 

2.  The  charge  for  boarding  horses  is  not  subject  to  the 
sales  tax, 

3.  Purchases  by  your  client  of  tangible  personal  property, 
such  as  feed,  used  in  the  conduct  of  her  business  of  boarding 
horses  or  selling  horseback  rides  are  subject  to  the  sales  tax. 


Very  truly  yours, 


Acting  ConuTiissioner  of  Revenue 
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Ycur  ccTT.pany  sells  and  rents  oxygen  and  related  equipment, 
rshabilitcticn  devices,  crutches  and  wheelchairs  to  individuals. 
You  inquire  whether  rhese  transactions  are  exempt  from  the 
Massachusetts  sales  tax. 

83%  of  the  charge  for  most  of  these  purchases  or  rentals 
is  covered  by  Kecicare  under  42  U.S.C.A.  s.  1395(1).  Your 
conpajiy  sends  bills  payable  by  Medicare  to  Blue  sHield  of 
Massachusetts  which  has  entered  into  an  agreement  with  the 
Secretary  of  Health  and  Human  Services  to  pay  and  process 
Medicare  claims  pursuant  to  42  U.S.C.A.  s.  1395(u^). 

Section  2122.2  of  Part  1  of  the  Providers  Reimbursement 
Manual  issued  by  the  Medicare  Bureau,  Health  Care  Financing 
A^aninistraticn  states  in  part  that: 

"Certain  taxes  which  are  levied  on  providers 
are  not  allowable  costs.     These  taxes  are: 
....G.  Taxes,  such  as  sales  taxes,  levied 
against  the  patient  and  collected  and  remitted 
by  the  provider . 
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The  following  sales  are  exempt  from  the  Massachusetts 
sales  tax: 

(1)  "sales  to  the  United  States,  the  coraroonwealth 

or  any  political  subdivision  thereof,  or 
their  respective  agencies"  (G.L.  c.  64H, 
s,   6 (d) .) J  and, 

(2)  "sales  of  medicine. on  prescriptions  of 

registered  physicians ...  sales  of  oxygen 
...sales  of  crutches  and  wheelchairs  for 
the  use  of  invalids  and  crippled  persons..." 
(G.L.    c.    64H,   s.   6(1) .) 

"Sale"  is  defined  in  relevant  part  as: 

"/alr.y  transfer  of  title  or  possession,  or 
5oth,   exchange,  barter,   lease,  rental, 
ccncitional  or  otherwise,  of  tangible 
personal  property  for  a  consideration, 
in  any  nanr.er  or  by  any  means  whatsoever." 
(G.L.    c.    64H,   s.   1(12)  (a) .) 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  Sales  or  rentals  of  oxygen,  crutches  and  wheelchairs 
are  exe^ipt  from  the  Massachusetts  sales  tax. 

2.  Sales  or  rentals  of  rehabilitation  devices  and  of 
equipment  used  with  oxygen  are  subject  to  the  Massachusetts 
sales  tax.     The  tax  is  computed  on  the  entire  sales  price, 
including  that  portion  reimbursable  under  the  Medicare  Act. 

Very  truly  yours, 

Acting  Commissioner  of  Revenue 

D3B:DH3:iaf 
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You  inquire  whether  Massachusetts  purchases  by  the 

("Contractor") 

pursu=n-t  to  an  agreement  with  the  United  States  Energy  Research 
and  Developrrisnt  Administration  ("Agency")  ,  now  the  Department 
of  Energy,  are  exempt  from  Massachusetts  sales  taxation. 

The  Agency  is  a  regularly  constituted  department  of  the 
U.S.   Government.     The  Contractor  is  a  division  of  a  non-profit 
corp-oration .    The  agreement  between  them  requires  the  Contractor 
to  constrjct,  maintain  and  operate  scientific  research  and 
development  facilities  ("Institute")   for  the  Agency,  ajid 
authorizes  it  to  acquire  property,  subject  to  the  following 
conditions  z 

(1)    Whenever  approval  or  other  action  by  the  Agency 
or  the  U.S.  Ck>vemment's  Contracting  Officer  is 
required  with  respect  to  any  expenditure  or 
corsrJLtment  by  the  Contractor  under  the  terms 
of  the  agreeirtent,  the  Government  is  not  respon- 
sible therefor  unless  and  until  such  approval 
or  action  is  obtained  or  taken. 
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(2)  Paynent  cust  be  made  from  a  special  bank  account 
or  accounts,  consisting  of  advances  of  federal 
govemiLent  funds  and  revenues  received  in  the 
perfomance  of  the  contractual  work.     Title  to 
these  Eonies  remains  in  the  U.S.  Government; 
the  Contractor  acquires  only  the  right  to  make 
authorized  expenditures  therefrom. 

(3)  Except  as  otherwise  directed  by  the  Agency,  title 
to  all  tangible  personal  property  of  every  kind 
and  description  purchased  pursuant  to  the  agree- 
ment passes  directly  from  the  vendor' to  the  U.S. 
Govemr.snt  and  not  to  the  Contractor. 

(4)  Title  to  all  U.S.  Government-owned  property  in 
the  care,  custody  or  possession  of  the  Contractor 
in  ccnr.ection  with  the  performance  of  the  agree- 
-en-   remains  vested  in  the  U.S.  Government  through- 
out the  term  of  the  agreement,  except  that  the 
Ccn-ractor  must  make  such  disposition  of  the 
property  as  the  Contracting  Officer  directs,  and 
the  Contractor  may  sell  or  exchange  such  property 
or  acquire  it  at  its  fair  value  with  the  approval 
of  -he  Contracting  Officer. 

(5)  To  -he  extent  directed  by  the  Contracting  Officer, 
the  Contractor  must  mark  or  segregate  government 
property  in  such  a  way  as  to  indicate  U.S.  Govern- 
men-  ov.Tiership, 

(c)     The  Contractor  is  not  liable  for  loss  or  destruc- 
tion of  or  danage  to  U.S.  Government  property  in 
its  possession  unless  the  loss  or  destruction  is 
due  to  willful  misconduct  or  bad  faith  on  the  part 
of  the  Contractor's  corporate  officers,  or  the 
Contractor's  supervising  representative  fails  to 
take  all  reasonable  steps  to  comply  with  the  Con- 
tracting Officer's  appropriate  written  directives 
to  safeguard  the  property, 

(7)     Govemrient  property  must  be  used  only  for  the 

perfomance  of  the  agreement,  except  as  otherwise 
agreed  upon  in  writing  by  the  Contractor  and  the 
Agency, 


Tne  standard  purchase  order   (No,  F-O-4935-l-Ml)  presented 
by  the  Contractor  in  connection  with  purchases  under  the  agreement 
sets   forth  conditions  consistent  with  those  noted  above.  It 
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st.ates  In  parts 

"I-t  is  understood  and  agreed  that  this  Purchase 
Order  is  entered  into  by  the  Institute  for  and 
on  behalf  of  the  GoverTiinent;  that  title  to  all 
supplies  furnished  hereunder  by  the  Seller  shall 
pass  directly  from  the  Seller  to  the  Government 
at.  the  point  of  delivery;  that  the  Institute  is 
authorized  and  will  make  payment  hereunder  from 
Govenaent_±unds  advanced  or  agreed  to  be  advanced 
to  it  by  ^the  Agency J,  and  administer  this  Purchase 
Order  unless  otherwise  specifically  provided  for 
heirein;   that  administration  of  this  Purchase  Order 
may  be  transferred  from  the  Institute  to  ^the 
AgencyJ  or  its  designee,  and  in  case  ^of]  such 
transfer  and  notice  thereof  to  the  Seller  the 
/Ccntractcr]  shall  have  no  further  responsibilities 
hereunder. " 

Kcssechusetts  C-eneral  Laws  Chapter  64H,  Section  6(d)  exempts 
frcni  taxation  sales  to  the  United  States,  the  Commonwealth  of 
Massachusetts  or  any  political  subdivision  thereof,  or  their 
respective  agencies,     A  purchaser  is  an  "agency"  for  purposes  of 
this  provision  or.ly  if  it  is  a  regularly  constituted  department 
of  gcvemnent  or  an  entity  wholly  owned  by  the  government  and 
exercising  exclusively  governmental  functions.     First  Agricultural 
National  Bank  v.  State  Tax  Comirlssion,  353  Mass.   172  (1967) 
(reversed  on  other  grounds,  3  92  U.S.   339  (1968)). 

In  detemining  whether  purchases  pursuant  to  a  U.S.  Govern- 
ment contract  are  purchases  by  the  contractor  or  purchases  by 
the  United  States  through  the  contractor  as  its  agent,  the  key 
factor  is  whether  the  credit  of  the  contractor  or  that  of  the 
United  States  is  bound  under  the  governing  agreements  (compare 
Kern-Limerick,    Inc,  V.  Scurlock,   347  U.S.  110   (1954)   and  Alabama 
V.  Kmc  &  Boozer,  314  U.S.  1   rr941)).     If  state  taxation  is  to 
be  precluded,  an  executive  agency  must  clearly  manifest  the 
principal-agent  relationship  with  all  its  ramifications,  and  the 
decision  to  create  the  agency  relationship  must  be  unequivocally 
expressed  in  all  relevant  documents.     United  States  v.  New  Mexico, 
624  F.2d  111  (10th  Cir.  1980)  ,  cert,  granted,  No.  80-702,  49 
U.S.L.W..  3617  February  23,  198i: 

General  Laws  Chapter  64H,  Section  6(e)  provides  that  the 
sales  tax  does  net  apply  to: 
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■^s^ales  to  any  corporation,  foundation,  organiza^ 
tion  or  institution,  which  is  exempt  from  taxation 
under  the  provisions  of  section  five  hundred  and 
one  (c) (3)  of  the  Federal  Internal  Revenue  Code, 
as  aicended,  and  in  effect  for  the  applicable 
period;  provided,  however,  that  such  sales  shall 
not  be  exempt  unless  (1)  the  tangible  personal 
property  which  is  the  subject  of  such  sales  is 
used  in  the  conduct  of  such  religious,  charitable, 
educational  or  scientific  enterprise,   (2)  such 
corporation,  foundation,  organization  or  institu- 
tion shall  have  first  obtained  a  certification 
froni  the  conniissioner  stating  that  it  is  entitled 
to  such  exemption,  and   (3)   the  vendor  keeps  a 
record  of  the  sales  price  of  each  such  separate 
sale,  the  name  of  the  purchaser,  the  date  of  each 
such  separate  sale,  and  the  number  of  such  certi- 
ficate." 

Under  Division  8 (f )   of  State  Tax  Administration  Regulation 
62C,24  ("Record  Retention"),  the  vendor  m.ust  also  retain  for 
each  S2.1e  a  description  of  each  item  sold  and  a  record  of  the 
purchaser's  address;  moreover,  every  holder  of  a  certificate  of 
exer.ption  must  retain  a  record  of  each  purchase  made  under  the 
certificate,  including  the  certificate  itself,  a  description 
of  each  iten  purchased,  the  name  and  address  of  the  vendor,  the 
cost  cf  the  itera  and  the  date  of  the  purchase. 

Based  on  the  foregoing,   it  is  ruled  that: 

(1)  sales  to  the  Contractor  pursuant  to  the  agree- 
ment with  the  Agency  are  not  exempt  as  sales 
to  the  United  States  Government;  but 

(2)  such  sales  are  exempt  from  the  sales  tax  if 
Ca)  the  corporation  of  which  the  Contractor 
is  a  part  is  exempt  from  federal  taxation 
under  Internal  Revenue  Code  Section  501(c)(3); 
(b)  the  corporation  has  first  obtained  a 
certification  froa  the  Commissioner  (State  Tax 
Form  ST-2)  stating  that  it  is  entitled  to  such 
exemption;  and   (c)  the  Contractor  and  the 
vendors  keep  the  records  required  under  Section 
6  (el   and  Regulation  62C,24, 
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1  ,  Jorcr  Hampcri 

COMMISS  tONER 


("Seller")   is  a  Massachusetts 
vendor.     It  rade  a  sale  in  Massachusetts  of  sandblast  hose, 
nozzles,   re— cte  controls  and  helmets  to  a  customer  from  Rhode 
Islar.d.     The  cusrc-er  uses  these  items  in  maintaining  and 
repairing  off-shore  oil  rigs  for  third  parties.     You  inquire 
whether  the  sale  falls  vithin  the  exemption  for  sales  of 
supplies  to  vessels  engaged  in  interstate  and  foreign  commerce. 

K-assachusetts  General  Lavs  Chapter  64H,  Section  2  imposes 
cJi  excise  upon  sales  at  retail  of  tangible  personal  property 
in  the  Cormor.vealth  by  any  vendor.     The  sales  tax  does  not 
2-P?ly  to...  "sales  of  fuel  or  substitute  therefor,  supplies  and 
repairs  to  vessels  engaged  in  foreign  and  interstate  commerce...* 
(M.G.L.  c.   64H,   s.   6(o)).     A  "vessel",  as  defined  by  Webster '  s 
New  International  Dictionary,  is  any  structure,  especially  a 
hollow  one,   rade  to  float  upon  the  water  for  purposes  of  naviga- 
tion.    An  oil  rig  is  not  a  vessel.      (Longmire  v.  Sea  Drilling 
Cor?.  ,  610  F.2d  1342  (1980)). 

Eased  on  the  foregoing  it  is  ruled  that  the  sale  in  Massa- 
chusetts of  sandblast  hose,  nozzles,  remote  controls  and  helmets 
for  use  in  maintaining  off-shore  oil  rigs  is  subject  to  the 
Massachusetts  sales  tax. 

Very  truly 
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("Company")   sells  solar  and  wind-powered  energy 
systems.     Under  Massachusetts  General  Laws  Chapter  62,  Section 
6 (d) ,  any  owner  of  residential  property  located  in  Massachusetts 
who  is  not  a  dependent  of  another  taxpayer  ^.nd  who  occupies  the 
property  as  his  principal  residence  is  allowed  an  income  tax 
credit  ("residential  energy  credit")   equal  to  35  per  cent  of  his 
net  expenditure  for  "renewable  energy  source  property"  or  $1,000, 
whichever  is  less.     Subject  to  the  limitations  set  forth  in 
Section  6(d),  solar  and  wind-powered  residential  energy  systems 
qualify  for  the  credit. 

You  inquire  whether  a  taxpayer's  "net  expenditure"  for 
renewable  energy  source  property  includes   (1)   the  amount  of • 
interest  paid  by  the  taxpayer  on  indebtedness  incurred  for  the 
purpose  of  purchasing  qualifying  property;  and  (2)   the  amount 
of  the  taxpayer's  expenses  incurred  to  secure  financing  for 
qualifying  property  (for  example,  the  amount  paid  by  a  taxpayer 
to  establish  that  he  has  clear  title  to  realty  mortgaged  to 
finance  a  qualifying  system) . 

Chapter  62,  Section  6(d)   and  the  Department  of  Revenue's 
Residential  Energy  Credit  Income  Tax  Regulation  (830  CMR  62.50) 
provide  that  "net  expenditure"  meems  the  total  of  the  purchase 
price  for  any  renewable  energy  source  property  plus  installation 
cost,   less  any  credits  received  under  the  Internal  Revenue  Code 
for  Massachusetts  qualifying  expenditures  and  grants  or  rebates 
received  from  the  United  States  Department  of  Housing  and  Urban 
Development  for  Massachusetts  qualifying  expenditures. 
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Based  on  the  foregoing,  it  is  ruled  that  the  "net  expendi- 
ture" on  which  the  Massachusetts  residential  energy  credit  is 
based  does  not  include  the  amount  of  interest  or  other  expenses 
of  financing  the  purchase  of  qualifying  property. 
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You  inquire  whether  the  Massachusetts  sales  tax  applies 
to  sales  ar.d  rentals  of  transcutaneous  electrical  nerve 
stimuiaticn  kits   ("  TE'JS  Kits"). 

The  TE^."S  Kit  is  a  device  for  controlling  pain 

by  applying  icw-levei  electrical  irr.pulses  to  the  skin  of  a 
patient  through  electrodes  placed  on  the  skin.     Each  kit 
includes  the  electrodes  themselves,  a  gel  that  facilitates 
conductivity,   a  twc-channel  transfonner  with  controls,  a 
battery  charger  and  spare  batter^'  power  pack,   and  a  carrying 
and  storage  case. 

Treatment  varies  among  patients  only  in  the  placement  of 
the  electrodes  and  the  setting  of  controls;  the  kits  need  not 
be  modified  to  suit  the  needs  of  particular  patients. 

The  TENS  Kit  is  designed  so  that  a  patient 

can  administer  the  pain-control  treatment  himself.     The  trans- 
former has  a  removable  apparel  clip  allowing  the  patient  to 
move  about  during  treatment  with  the  transformer  attached  to 
his  clothing. 

TENS  Kirs  may  be  sold  only  on  the  prescription 

of  a  licensed  physician,  dentist  or  veterinarian. 

Blue  Cross/Blue  Shield  and  the  Medicaid  program  pay  part 
or  all  of  the  sales  price  of   TENS  Kits  for  qualifying 

patients . 
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Massachusetts  General  Laws  Chapter  64H,  Section  6(1) 
provides  that  the  sales  tax  does  not  apply  to 

"^sjales  of  medicine .on  prescriptions  of 
registered  physicians. ;sales  of  artificial 
devices  individually  designed,  constructed 
or  altered  solely  for  the  use  of  a  particular 
crippled  person  so  as  to  become  a  brace, 
support,  supplement,  correction  or  substitute 
for  the  bodily  structure  including  the 
extremities  of  the  individual  ;^and]]  sales 
of  artificial  limbs,  artificial  eyes,  hearing 
aids  and  other  equipment  worn  as  a  correction 
or  substitute  for  any  functioning  portion  of 
the  body." 

Also  exempt  from  tax  are  sales  to  the  United  States,  the 
Commonwealth  of  Massachusetts  or  any  political  subdivision 
thereof,  or  their  respective  agencies   (G.L.  c.  64H,  s.  6(d)). 

Sale  is  defined  in  Chapter  64H,  Section  1(12) (a)  as 
including  leases  and  rentals. 

Based  on  the  foregoing,  it  is  ruled  that  the  sales  tax 
applies  to  sales  and  rentals  of  the  TENS  Kits, 
whether  the  price  therefor  is  paid  by  the  patient,  by 
Blue  Cross/Blue  Shield,  or  by  a  governmental  entity  through 
the  Medicaid  program. 
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("Lessor")   leases  livestock-feeding  and 
manure-handling  systems  for  agricultural  use.     You  inquire 
whether  such  leases  are  exenpt  from  the  Massachusetts  sales 
tax  under  paragraphs   (r)   and  (s)  of  Massachusetts  General  Laws 
Chapter  64H,  Section  6, 

The  livestock- feeding  system  ir.cludes  a  aop- filling, 
bottom- unloading  silo  in  which  feed  for  livestock  is  stored 
in  an  oxygen-limited  atmosphere  to  prevent  spoilage  and  pre- 
serve nutritional  value,  together  with  equipment  for  loading 
and  unloading  the  silage  and  for  faeding  livestock. 

The  manure-hcmdling  system  comprises  equipment  for  collect- 
ing and  blending  manure  so  that  it  may  be  stored  in  a  condition 
that  limits  loss  of  nutrients,  a  storage  structure,  equipment 
for  transferring  the  liquid  manure  to  and  from  the  structure, 
and  equipment  for  spreading  the  manure  on  or  injecting  it  into 
the  soil  as  fertilizer  for  growing  crops .    V7ith  the  exception 
of  the  bases  upon  which  the  silos  and  manure-storage  structures 
are  built,  the  systems  are  designed  to  be  movable  from  location 
to  location  as  desired;  each  system  is  removed  at  the  end  of 
the  lease  term  by  the  lessor,  unless  the  lessee  purchases  the 
system  at  its  fair  market  value  at  the  termination  of  the  lease. 
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Massachusetts  General  Laws  Chapter  64H,  Section  6(r)  pro- 
vides that  sales  of  materials,  tools  and  fuel,  or  any  substitute 
therefor,  which  are  consximed  and  used  directly  and  exclusively 
in  agricultural  production  are  exempt  from  the  sales  tax.  It 
further  provides  that  any  material,  tool  or  fuel  is  "consumed 
and  used"  within  the  meaning  of  the  exemption  only  if  its  normal 
useful  life  is  less  than  one  year  or  if  its  cost  is  allowable  as 
an  ordinary  and  necessary  business  expense  for  federal  income 
tax  purposes.     Section  6(s)  of  Chapter  64H  exempts  from  tax 
sales  of  machinery,  or  replacement  parts  thereof,  used  directly 
and  exclusively  in  agricultural  production.     For  purposes  of 
paragraphs  (r)  cind  (s)  ,  "agricultural  production"  includes  the 
raising  of  poultry  and  livestock. 

Based  on  the  foregoing,  it  is  ruled  that: 

(1)  leases  of  the  components  of  the  livestock-feeding 
and  manure-handling  systems  constituting  machinery 
are  exempt  from  the  sales  tax;  and 

(2)  leases  of  the  components  constituting  materials 
are  exempt  from  the  sales  tax  if  their  normal 
useful  life  is  less  than  one  year  or  if  the 
lease  payments  are  allowable  as  an  ordinary  and 
necessary  business  expense  for  federal  income  tax 
purposes. 
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This  is  in  response  to  your  recent  letter  in  which  you 
requested  an  interpretation  of  Section  13  of  Chapter  577  of 
the  Acts  of  1980,  concerning  a  creoit  to  farmers  for  certain 
excise  taxes  paid  on  gasoline  and  special  fuels  (''fuel"). 

Section  13  states  that  "^ajny  person  vho  purchasas  fuel 
or  special  fuel  for  a  farm  vehicle  as  used  for  farm  purposes 
on  or  off  public  ways  shall  be  reimbursed  for  any  tax  cost 
resulting  from  a  tax  imposed  by  this  act        provided  in 
section  seven  of  chapter  sixty- four  A  of  the  General  Laws 
exempt  from  the  provisions  of  this  act." 

Fuel  is  used  for  "farm  purpo5=.-s",  vijhether  used  on  or 
off  public  ways,  if  it  is  used  by  the  owner,  tenant  or  operator 
of  a  farm  in  connection  with  cultivating  the  soil,  raising  or 
harvesting  any  agricultural  or  horticultural  cctviTiiodity ,  or 
raising,   shearing,   feeding,  caring  for,  training,  or  managing 
livestock,  bees,  poultry,  or  fur-bearing  animals  or  wildlife; 
in  handling,  drying,  packing,   grading  or  storing  any  agricul- 
tural or  horticultural  commodity  in  its  unmanufactured  state 
but  only  if  such  owner,  tenant,  or  operator  produced  more  than 
one-half  of  the  commodity  which  he  so  treated  during  the  period 
for  which  the  cla5.m  is  filed;   in  connection  with  planting, 
cultivating,  caring  for  or  cutting  of  trees  or  preparation 
(other  than  milling)   of  trees  for  market,  incidental  to  farming? 
or  in  connection  with  the  operation,  management,  conservation, 
improvement  or  maintenance  of  such  farm  or  its  tools  or  equip- 
ment. 
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Fuel  consumed  by  a  farm  vehicle  in  traveling  from  one 
part  of  a  farm  to  another  is  eligible  for  the  credit  even 
though  public  roads  are  used  in  making  the  trip.  However, 
a  farm  vehicle  is  not  used  for  farm  purposes,  within  the 
meaning  of  Section  13,  when  it  is  used  on  a  public  way  for 
other  than  traveling  between  sections  of  the  farm.  Thus 
the  fuel  a  fanner  uses  in  a  truck  to  bring  supplies 'to  his 
farm  from  town  or  to  transport  produce  to  a  farmer's  market 
does  not  qualify  for  the  credit. 

To  claim  the  credit  the  taxpayer  must  keep  sufficient 
records  to  enable  the  Commissioner  to  verify  the  accuracy 
of  any  credit  or  refund  claimed.     If  a  farm  vehicle  is  used 
for  both  farm  and  non-farm  purposes,  the  credit  may  be  pro- 
rated so  long  as  the  taxpayer's  records  clearly  indicate  the 
niijnber  of  gallons  of  fuel  used  for  farm  purposes. 
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("Company")   is  a  Massachusetts 
corporation  that  manufactures  and  sells  computer  equipment.  You 
inquire  whether  the  Company's  sales  of  such  equipment  are  subject 
to  the  Massachusetts  sales  tax  in  the  following  circumstances. 

The  Company  sells  equipment  to  purchasers  with  offices  out- 
side Massachusetts.     In  some  ca-^es,  the  purchasers  have  offices 
in  Massachusetts  as  well.     The  Company  ships  the  equipment  by 
common  carrier,  F.O.B.  the  Company's  Massachusetts  facility, 
either  to  the  purchaser's  Massachusetts  office  or  to  the  Massachu- 
setts office  of  a  thirc  party.     There,  the  equipment  is  "enhanced" 
by  the  addition  of  software  or  supx::>iemental  hardware.     Then  the 
purchaser  or  the  third  party  ships  the  "'Enhanced"  equipment  out- 
side Massachusetts  for  use  thereafter  solely  outside  Massachusetts. 

In  some  instances,  the  purchaser  buys  the  equipment  for 
resale  outside  Massachusetts.     The  purchaser  may  or  may  not  be 
"engaged  in  business  in  Massachusetts"  within  the  meaning  of 
Massachusetts  General  Laws  Chapter  64H,  Section  1(5). 

General  Laws  Chapter  64H,  Section  2  imposes  an  excise  upon 
sales  at  retail  of  tangible  personal  property  in  Massachusetts 
by  any  vendor. 

"Sale  at  retail"  is  defined  in  Chapter  64H,  Section  1(13) 
as  a  sale  of  tangible  personal  property  for  any  purpose  other 
than  resale  in  the  regular  course  of  business,     "Sale"  includes 
"^a]ny  transfer  of  title  or  possession,  or  both,.,. of  tangible 
personal  property  for  a  consideration,  in  any  manner  or  by  any 
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meams  whatsoever"   (G.L.  c.  64H,  s.  1(12)  (a)). 

Section  6(b)  of  Chapter  64H  provides  that  the  sales  tax 
does  not  apply  to 

"^s^jales  of  tangible  personal  property  in 
transit  or  stored  at  points  of  entry  in- 
tended for  export  or  import  or  which  the 
vendor  is  obligated  under  the  terms  of  any 
agreement  to  deliver  to  a  purchaser  out-" 
side  the  commonwealth  or  to  an  interstate 
carrier  for  delivery  to  a  purchaser  outside 
the  commonwealth." 

Section  7  of  Chapter  64H  provides  that  no  person  shall  do 
business  in  Massachusetts  as  a  vendor  unless  a  registration 
shall  have  been  issued  to  him  for  each  place  of  business  in 
accordance  with  Chapter  62C,  Section  67,  which  requires  each 
vendor  to  file  an  application  for  a  registration  certificate 
with  the  Massachusetts  Commissioner  of  Revenue. 

Under  Chapter  64H,  Section  8,  the  burden  of  proving  that 
a  sale  of  tangible  personal  property  by  any  vendor  is  not  a 
sale  at  retail  is  upon  the  vendor  unless  he  obtains  a  resale 
certificate  (State  Tax  Form  ST- 4)   from  the  purchaser;  the 
certificate  relieves  the  vendor  from  the  burden  of  proof  only 
if  taken  in  good  faith  from  a  vendor  who  holds  a  registration 
certificate  issued  under  Section  7. 

Based  on  the  foregoing,  it  is  ruled  that: 

(1)  The  Company's  retail  sales  of  computer  equip- 
ment shipped  by  the  Company  from  its  Massachu- 
setts facility  to  another  point  in  Massachu- 
setts are  subject  to  the  sales  tax, 

(2)  The  Company's  sales  of  computer  equipment  for 
resale  in  the  regular  course  of  business  by  a 
purchaser  who  is  himself  engaged  in  business 
in  Massachusetts  as  a  vendor  are  not  subject 
to  the  sales  tax  if  the  Company  takes  a  Massa- 
chusetts resale  certificate  in  good  faith  from 
the  purchaser  in  connection  with  the  sale. 

(3)  The  Company's  sales  of  computer  equipment  for 
resale  in  the  regular  course  of  business  by  a 
purchaser  who  is  not  engaged  in  business  in 
Massachusetts  as  a  vendor    will  be  presumed 
to  be  subject  to  tax.     The  Company  may  over- 
come this  presumption  by  accepting  in  good 
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faith  from  the  purchaser  a  notarized  statement 
on  the  purchaser's  letterhead  that  he  is  not 
engaged  in  business  in  Massachusetts  within 
the  meaning  of  Chapter  64H,  Section  1C5),  and 
that  he  is  purchasing  the  equipment  solely  for 
resale  outside  Massachusetts,  and  a  copy  of 
the  purchaser's  out-of-state  registration  or 
permit. 
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("Company")   is  a  corporation 
with  offices  in  Massachusetts  and  New  Hampshire.     You  inquire 
whether  the  Company's  purchases  of  office  furniture  and  equip- 
ment are  subject  to  the  Massachusetts  sales  or  use  taxes  in 
the  following  circum.stances , 

The  Company  purchases  the  furniture  and  equipment  from  a 
Massachusetts  vendor.     It  is  shipped  to  the  Company's  Massachu- 
setts warehouse  and  uncrated  there.     Within  a  week  thereafter, 
the  Company  transports  the  furniture  and  equipment  to  its 
New  Hampshire  facilities  for  use  in  New  Hampshire. 

Massachusetts  General  Laws  Chapter  64H,   Section  2  imposes 
an  excise  on  sales  at  retail  of  tanaible  personal  property  in 
Massachusetts.     "Sale"  includes  "/a^^^y  transfer  of  title  or 
possession,   or  both,... of  tangible  personal  property  for  a 
consideration,  in  any  manner  or  bv  any  means  ^matsoever" 
(G.L.   c.   64H,  s.  1(12) (a) ) . 

Section  6(b)  of  Chapter  64H  provides  that  the  sales  tax 
does  not  apply  to 

"^s]ales  of  tangible  personal  property  in 
transit  or  stored  at  points  of  entry  in- 
tended for  export  or  import  or  which  the 
vendor  is  obligated  under  the  terms  of  any 
agreement  to  deliver  to  a  purchaser  out- 
side the  commonwealth  or  to  an  interstate 
carrier  for  delivery  to  a  purchaser  outside 
the  commonwealth . " 
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Chapter  641  of  the  General  Laws  imposes  an  excise  upon  the 
storage,  use  or  other  consumption  in  Massachusetts  of  tangible 
personal  property  the  sale  of  which  was  not  taxed  under  Chapter 
64H  (G.L.  c.  641,  ss.  2,  7(a)).     "Storage"  and  "use"  do  not 


"the  keeping,  retaining,  or  exercising  any 
right  or  power  over  tangible  personal 
property  for  the  purpose  of  subsequently 
transporting  it  outside  the  commonwealth 
for  use  thereafter  solely  outside  the 
commonwealth,"     Chapter  641,  Section  1. 

Based  on  the  foregoing,  it  is  ruled  that  sales  by  a  Massa- 
chusetts vendor  to  the  Company  of  office  furniture  and  equipment 
that  is  delivered  to  the  Company  in  Massachusetts,  are  subject 
to  the  Massachusetts  sales  tax,  whether  the  Company  thereafter 
uses  the  furniture  and  equipment  in  Massachusetts  or  elsewhere. 


include 
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("Contractor")   is  engaged 
in  the  business  of  building  and  selling  homes.     The  Contractor 
pays  sales  tax  to  vendors  of  the  materials  it  uses  in  con- 
structing houses.     You  inquire  whether  the  Contractor  is  in 
fact  the  consumer  of  the  materials ,  and  whether  its  present 
practice  of  paying  the  tax  to  vendors  is  tLarefore  correct. 

Several  home  buyers  have  asked  the  Contractor  to  separately 
state  on  their  bills  an  amount  representing  the  sales  taxes  the 
Contractor  has  paid  on  its  purchases  of  materials  used  in  con- 
structing the  buyers'  homes.     The  home  buyers  intend  to  deduct 
this  amount  in  determining  their  federal  taxable  incomes. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
the  sales  tax  on  sales  at  retail  of  tangible  personal  property 
by  any  vendor;   "sale  at  retail"  is  defined  in  Section  1(13)  as 
a  sale  of  tangible  personal  property  for  any  purpose  other  than 
resale  in  the  regular  course  of  business .     The  sales  tax  does 
not  apply  to  sales  of  real  property. 

It  is  generally  held  that  a  contractor  who  purchases 
materials  from  a  retailer  for  use  in  building  construction  is 
the  consiimer  of  the  materials  and  not  a  purchaser  for  resale 
for  sales  and  use  tax  purposes.     Seltzer  and  Co. ^  Inc.  v. 
State  Tax  Commission,  ATB  Docket  Nos.   68886,  68887   (1975) , 
aff'd  sub  nom.  Ace  Heating  Service,  Inc.  v.  State  Tax  Commission, 
371  Mass.  254   (1976) ;  Salem  Glass  Co.  v.   State  Tax  Commission^ 
ATB  Docket  No.   60903   (1974) ;  State  v.  J.  Watts  Kearny  &  Sons, 
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181  La.  554   (1935) ;  see  Fusco-Amatruda  Co.  v.  Tax  Commissioner, 
168  Conn.  597   (1975) .     In  a  case  predating  the  Massachusetts 
sales  tax,  the  Supreme  Judicial  Court  cited  with  approval  cases 
so  holding,  and  ruled  that  a  contractor's  excavation  of  gravel 
for  use  under  a  highway  reconstruction  contract  was  not  a 
removal  of  the  gravel  "for  sale,"  even  though  the  contract  set 
a  unit  quantity  price  for  the  gravel.    Town  of  Saugus  v. 
B.  Perini  &  Sons,   Inc.,  305  Mass.  403  (1940) . 

Based  on  the  foregoing,   it  is  ruled  that  sales  of  building 
materials  by  vendors  to  the  Contractor  as  consumer  for  use  in 
constructing  houses  for  sale  are  retail  sales  subject  to  the 
sales  tax.     The  Contractor's  sales  of  homes  are  not  subject  to 
the  sales  tax. 

Under  federal  income  tax  law,  a  home  buyer  is  not  entitled 
to  an  income  tax  deduction  for  sales  taxes  paid  by  the  Contractor 
on  the  Contractor's  purchases  of  materials  used  in  constructing 
the  buyer's  home. 

Section  164(a) (4)  of  the  Internal  Revenue  Code  ("Code") 
provides  that  state  and  local  general  sales  taxes  are  allowed 
as  a  deduction  for  the  taxable  year  in  which  paid  or  accrued. 
Treasury  Regulation  1.164-1 (a)  makes  it  clear  that  taxes  gen- 
erally are  deductible  only  by  the  person  upon  whom  they  are 
imposed   (sales  taxes  are  technically  imposed  on  the  retail 
seller),  but  under  Section  164(b) (5)   of  the  Code  and  Treasury 
Regulation  1.164-5,  a  consumer  who  pays  to  his  seller,  other- 
wise than  in  connection  with  the  consumer's  trade  or  business, 
the  amount  of  any  separately-stated  general  sales  tax,  may 
deduct  such  amount  in  determining  his  federal  taxable  income. 

In  Armentrout  v.  Commissioner,  43  T.  C.   16   (1964) ,  the 
petitioners  engaged  a  construction  company  to  build  their 
personal  residence  in  Florida,     The  company  itemized  amounts 
on  its  bill  for  "labor  and  materials,"  "sales  tax  on  materials," 
cind  "overhead  and  profit"  calculated  at  8  per  cent  of  the  labor 
and  materials  and  sales  tax  charges.     Under  the  Florida  sales 
and  use  tax  law,  the  construction  company  was  the  consumer  of 
the  materials  purchased  by  it  for  use  in  building  the  residence. 
The  United  States  Tax  Court  held  that  the  petitioners  were  not 
entitled  to  deduct  the  separately-stated  amount  of  the  sales 
tax  under  Code  Section  164. 
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In  Revenue  Ruling  58-292,  the  Internal  Revenue  Service 
ruled  that  an  individual  who  contracts  with  a  builder  for 
the  construction  of  his  personal  residence  for  a  stated  amount 
may  not  deduct  the  sales  taxes  paid  by  the  builder  on  materials 
purchased  by  the  builder  and  used  in  the  construction  of  the 
residence,  even  though  the  taxes  may  be  indirectly  reflected 
in  the  contract  price  of  the  home  purchased. 
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The 

("Association"),  is  a  joint  under- 

writing and  reinsurance  association  established  under  Massachusetts 
General  Laws  Chapter  175C,  Section  4,  to  provide  fire  and  homeowners 
insurance  for  property  owners  unable  to  obtain  such  insurance  by 
other  iTieans.     You  inquire  whether  the  Association  may  itself  file 
premium  excise  returns  and  pay  the  premium  excise  directly  to  the 
Commissioner  of  R.evenue  on  business  transact--;d  through  the  Associa- 
tion. 

The  Association  consists  of  all  insurers  licensed  to  write  and 
engaged  in  writing  basic  property  insurance  or  any  component  "chere- 
of  in  Massachusetts  on  a  direct  basis,  in  multineril  policies;  every 
such  ir^surer  must  be  a  member  of  the  Association  to  engage  in  such 
business  in  Massachusetts. 

The  Association  issues  policies  on  behalf  of  its  member  insurers- 
handles  all  claiims,   and  makes  all  loss  payments.     All  member  insurers 
participate  in  the  Association's  writing,  expenses,  profits  and 
losses  in  th*i  proportion  nhat  the  premiums  written  by  each  such  insui 
(with  certain  exceptions)  bear  to  the  aggregate  premiums  written 
in  Massachusetts  by  all  member  insurers.     Each  insurer's  partici- 
pation Is  determined  annually  on  the  basis  of  such  premi'--.is  written 
during  the  preceding  calendar  year  as  disclosed  in  the  annual  state- 
ments and  other  reports  filed  by  the  insurer  with  the  Commissioner 
of  Insurance. 
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The  Association  is  governed  by  a  board  of  eighteen  directors; 
ten  directors  are  elected  annually  by  the  members  of  the  Associa- 
tion, and  eight  are  appointed  annually  by  the  Commissioner  of 
Insurance.     (The  eight  comprise  two  representatives  of  associations 
of  insurance  agents  and  brokers  doing  business  in  Massachusetts, 
and  six  public  representatives  not  affiliated  with  the  insurance 
industry.) 

Under  General  Laws  Chapter  62C,  Section  12(e),  every  insurance 
company  liable  to  taxation  under  Chapter  63,  Section  22,  22A,  22B  or 
23  must  make  a  return  to  the  Commissioner  of  Revenue  annually  on  or 
before  March  15, 

Member  insurers  of  the  Association  are  taxable  under  Sections 
22  and  23  of  Chapter  63,  which  require  annual  payment  of  a  premium 
excise  by  every  domestic  and  foreign  insurance  company  coming  within 
the  scope  of  the  definitions  of  domestic  and  foreign  companies  under 
Section  1  of  Chapter  175,  with  exceptions  not  here  relevant.  That 
section  defines  "company"  as  including  "all  corporations,  associa- 
tions, partnerships  or  individuals  engaged  as  principals  in  the 
business  of  insurance..." 

Under  Section  25  of  Chapter  175,  every  "company"  as  defined  in 
Chapter  175,  Section  1  must  file  an  annual  statement  with  the 
Commissioner  of  Insurance  showing  its  financial  condition  and  its 
business  for  the  previous  year.     The  Conir.issioner  of  Insurance  does 
not  require  the  Association  to  file  such  an  annual  statement. 

Based  on  the  foregoing,  it  is  ruled  that  since  the  Association 
is  not  engaged  as  a  principal  in  the  insurance  business,  it  may  not 
file  premium  excise  returns  or  pay  the  excise  directly  on  business 
transacted  through  the  Association. 
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You  request  a  ruling  concerning  the  Massachusetts  income 
tax  liability  of  the  owner  of  fishing  vessels  who  deposits 
money  in  a  capital  construction  fund  ("fund")   in  accordance 
with  Section  607  of  the  Merchant  Marine  Act  of  1936,  as  amended 
(46  U.S.C.   1177) . 

Under  Section  607,  United  States  citizens  who  own  or  lease 
"eligible"  or  "qualified"  vessels  may  enter  into  agreements 
with  the  Secretary  of  Commerce  to  est2±>lish  funds  ,for  the 
acquisition,  constructicn  or  reconstruction  of  such  vessels. 
Generally,  an  eligible  or  qualified  vessel  is  a  vessel  built 
in  the  United  States  and  operated  in  the  forf^rign  Or  domestic 
cc-ri;arc'i  of  the  United  States  or  in  United  States  fisheries. 
All  deposits  made  into  the  fund  and  withdrawals  from  the  fund 
are  sub3ect  to  conditions  and  requirements  prescribed  by  the 
Secretary'  of  Ccrnmerca  in  the  agreement  and  by  the  Secretary  of 
Commerce  and  the  Secretary  of  Treasury  in  regulations- 

Section  60  7  exempts  from  current  federal  taxation  earnings 
fr?.m  the  investment  or  reinvestment  of  amounts  held  in  the  fund, 

c.  rd  deposits  into  the  fund  from  earnings  from  the  operation  of 
vessels  covered  in  an  agreement  and  gains  from  the  sale  or  other 

d. '-spori  tion  of  agreement  vessels  or  from  insurance  against  loss 
of  agreement  vessels. 
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Under  Section  607,  withdrawals  from  the  fund  result  in  no 
current  federal  income  taxation  if  they  are  used  for  the  acqui- 
sition, construction  or  reconstruction  of  eligible  vessels  or 
for  the  payment  of  indebtedness  incurred  for  such  purposes. 
Withdrawals  of  income  for  purposes  other  than  those  stated  aJbove 
are  taxed  in  the  year  of  withdrawal. 

Massachusetts  gross  income  is  federal  gross  income  with 
certain  modifications.  (M.G.L.  c.  62,  s.  2).  Generally,  an 
item  of  income  which  is  not  included  in  federal  gross  income 
for  a  taxable  year  is  not  included  in  Massachusetts  gross  income. 

Based  on  the  foregoing  it  is  ruled  that  income  of  a  capital 
construction  fund,  or  income  deposited  in  or  withdrawn  from  the 
fund,  as  defined  in  Section  607  of  the  Merchant  Marine  Act,  is 
excluded  from  Massachusetts  gross  income  to  the  extent  that  such 
income  is  excluded  from  federal  gross  income. 
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("Company")  manufactures  adaptive  equip- 
ment designed  to  support  handicapped  children  in  a  sitting  or 
prone  position.     You  inquire  whether  sales  of  such  items  are 
subject  to  the  Massachusetts  sales  tax. 

Illustrative  of  the  adaptive  equipment  is  a  "prone  stander," 
appropriate  for  children  with  cerebral  palsy,  mental  retardation 
and  other  developmental  disabilities,  that  supports  the  pelvis, 
hips,   legs  and  feet:  of  a  child  in  extension,  and  allows  the  child 
to  participate  at  a  common  table  with  other  children  in  school 
and  play  activities.     The  adaptive  equipment  also  includes  "prone 
positioners,"  stroller  inserts,   "bolster  chairs,"  and  other'  items 
specially  designed  for  use  by  handicapped  children. 

The  Company  also  manufactures  adjustable  stools  that  are  as 
appropriate  for  use  by  healthy  children  and  adults  as  by  handicappec 
persons. 

Massachusetts  General  Laws  Chapter  64H,  Section  6(1)  exempts 
from  the  sales  tax  sales  of 

"medicine,  insulin  needles  and  insulin  syringes  on 
prescriptions  of  registered  physicians  and  sales 
of  insulin;  sales  of  oxygen,  blood  or  blood  plasma; 
sales  of  artificial  devices  individually  designed, 
constructed  or  altered  solely  for  the  use  of  a 
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particular  crippled  person  so  as  to  become  a  brace, 
support,  supplement,  correction  or  substitute  for 
the  bodily  structure  including  the  extremities  of 
the  individual;  sales  of  artificial  limbs,  artifi- 
cial eyes,  hearing  aids,  and  other  equipment  worn 
as  a  correction  or  substitute  for  any  functioning 
portion  of  the  body;  /and]  sales  of  crutches  and 
wheel  chairs  for  the  use  of  invalids  and  crippled 
persons ..." 

Based  on  the  foregoing,  it  is  ruled  that 

(1)  sales  of  the  adaptive  equipment  specially 
designed  to  support  handicapped  children 
are  exempt  from  tax;  and 

(2)  sales  of  the  adjustable  stools  are  subject 
to  tax. 
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("Company")   is  engaged  in  the 
business  of  selling  blast  cleaning  equipment  and  supplies  and 
replacement  parts  used  in  blast  cleaning.     You  inquire  whether 
sales  cf  such  itens  to  out-of-state  purchasers  who  take  delivery 
at  the  Company's  Massachusetts  warehouse  are  subject  to  tax. 
One  such  purchaser  is  purchasing  the  equip-r^ent  for  resale  in 
New  Hajr.pshire,  a  state  with  no  sales  tax.     Some  purchasers  will 
use  the  equipir.ent  in  manufacturing  operations , 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
an  excise  on  sales  at  retail  of  tangible  personal  property  in 
Massachusetts.     A  sale  of  tangible  personal  property  takes 
place  in  Massachusetts  if  title  or  possession  of  the  property 
is  transferred  in  Massachusetts   (G.L.  c.  64H,  s.  1(12) (a)). 

Chapter  64H,  Section  6(r)  exempts  from  sales  taxation 
sales  of  materials,  tools  and  fuel,  or  any  substitute  therefor, 
which  are  consumed  and  used  directly  and  exclusively  in  an 
industrial  plant  in  the  actual  manufacture  of  tangible  personal 
property  to  be  sold.     By  its  terms,  this  exemption  applies  only 
to  materials,  tools  and  fuel  the  normal  useful  life  of  which  is 
less  than  one  year  or  the  cost  of  which  is  allowable  as  an 
ordinary  and  necessary  business  expense  for  federal  income  tax 
purposes . 
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Chapter  64H,  Section  6(s)  exempts  from  sales  taxation 
sales  of  machinery  or  replacement  parts  thereof  used  directly 
and  exclusively  in  an  industrial  plant  in  the  actual  manufac- 
ture, conversion  or  processing  of  tangible  personal  property 
to  be  sold.     To  be  exempt,  machinery  must  be 

(a)  used  solely  during  a  manufacturing,  conversion  or  process- 
ing operation 

1.  to  effect  a  direct  and  immediate  physical 
change  upon  tangible  personal  property  to 
be  sold; 

2.  to  guide  or  measure  a  direct  and  immediate 
physical  change  upon  such  property  where 
the  guiding  or  measuring  is  an  integral  and 
essential  part  of  tuning,  verifying  or 
aligning  the  parts  of  such  property;  or 

3.  to  test  or  measure  such  property  where  the 
testing  or  measuring  is  an  integral  part  of 
the  production  flow  or  function;  or 

(b)  used  solely  in  certain  other  manufacturing,  conversion  or 
processing  operations  not  here  relevant. 

If  machinery  does  not  satisfy  these  criteria,  it  is  not 
exempt  even  if  its  operation,  function  or  purpose  is  an  integral 
or  essential  part  of  a  continuous  production  flow  or  manufacturing 
process. 

Sales  for  resale  are  not  subject  to  the  sales  tax  (G.L.  c. 
64H,  s.  1(13)),  but  all  gross  receipts  of  a  vendor  are  presumed 
to  be  from  sales  subject  to  tax  unless  the  vendor  obtains  in 
good  faith  from  the  purchaser  a  Massachusetts  resale  certificate 
(Form  ST-4)  and  the  purchaser  is  a  registered  Massachusetts  vendor 
(G.L.  c.  64H,   s.   8) . 

Based  on  the  foregoing,  it  is  ruled  that 

(1)  The  Company's  sales  of  blast  cleaning  equip- 
ment and  related  items  to  purchasers  who  take 
delivery  in  Massachusetts  are  Massachusetts 
sales  subject  to  tax,  unless  the  sales  are 
exempt  under  Section  6(r)  or  (s)  or  are  for 
resale . 
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(2)  Sales  to  the  New  Hampshire  purchaser  for  resale 
in  New  Hampshire  will  be  presumed  to  be  subject 
to  tax  unless  the  purchaser  registers  as  a  Massa- 
chusetts vendor  and  presents  a  Massachusetts 
resale  certificate  pursuant  to  the  sale.  The 
Company  may  overcome  this  presumption  by  accepting 
in  good  faith  from  the  purchaser  a  notarized 
statement  on  the  purchaser's  letterhead  that  he 
is  not  engaged  in  business  in  Massachusetts  within 
the  meaning  of  Chapter  64H,  Section  1(5),  and  that 
he  is  purchasing  the  equipment  solely  for  resale 
in  the  regular  course  of  business  outside  Massa- 
chusetts . 


(3)  The  sales  to  the  out-of-state  manufacturers  will 
be  exempt  only  if  they  meet  the  tests  in  Section 
6 (r)    and   (s)    set  forth  above.     To  illustrate,  a 
sale  of  sand  blasting  machinery  to  a  purchaser 
who  V7ill  use  it  exclusively  to  blast  clean  structural 
steel  to  be  sold  by  the  purchaser  as  tangible  personal 
property  would  be  exempt  under  Section  6(s);  on  the 
other  hand,   a  sale  of  such  machinery  to  a  purchaser 
who  will  use  it  to  blast  clean  real  property  or  to  . 
blast  clean  personal  property  to  be  used  by  the 
purchaser  in  its  manufacturing  business  would  be 
subject  to  tax.     Where  a  sale  is  exempt  under  these 
principles,   the  Company  will  be  relieved  from  liability 
for  the  tax  if  the  purchaser  presents  a  Massachusetts 
exempt  use  certificate   (Form  ST-12)   in  connection  with 
the  sale, 

I  am  enclosing  a  copy  of  State  Tax  Administration  Regulation 
830  CMR  62C.24   ("Record  Retention") ,  which  explains  what  records 
the  Company  must  keep  for  sales  that  are  exempt  under  Section  6 
(r)   or   (s)    and  sales   for  resale. 


Commissioner  of  Revenue 
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Your  client  ("Company")   sells  and  installs  new  and  used 
telecommunications  equipment.     You  ask  what  constitutes  the 
"sales  price"  of  the  equipment  upon  vjhich  the  sales  tax  is 
based.     The  Company's  charges  in  connection  with  each  sale 
comprise  (1)  a  charge  for  the  equipment  sold?    (2)   a  charge 
for  installation  of  the  equipment;  and   (3)   a  charge  for  main- 
taining the  equipment  after  the  sale.     A  purchaser  of  used 
equipment  nay  acquire  it  with  or  without  the  maintenance 
services;  a  purchaser  of  new  equipment  must  acquire  the  main- 
tenance services  with  the  equipment. 

It  is  assiined  for  purposes  of  this  ruling  that  the 
installation  charge  is  set  in  good  faith  for  business  reasons 
and  not  to  avoid  tax. 

Massachusetts  General  Laws  Chapter  64H,  Section  1(14) 
defines  "sales  price"  as  the  total  amount  paid  by  a  purchaser 
to  a  vendor  as  consideration  for  a  retail  sale.     It  further 
provides  that,  in  determining  the  sales  price,  the  cost  of 
property  sold,  the  cost  of  materials  used,  labor  or  service 
cost,  interest  charges,  losses  or  other  expenses,  and  the 
amount  paid  for  any  services  that  are  a  part  of  the  sale, 
all  are  included.     However,  under  Section  1  (14)  (c)  (iii) ,  the 
amount  charged  for  labor  or  services  rendered  in  installing 
or  applying  the  property  sold  is  excluded  from  the  sales 
price. 
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Based  on  the  foregoing,  it  is  ruled  that  the  sales  price 
of  the  telecommunications  equipment 

(1)  includes  the  Company's  entire  charge  to  its 
customer  for  the  equipment; 

(2)  does  not  include  the  installation  charge, 
if  separately  stated  on  the  customer's 
invoice; 

(3)  includes  the  charge  for  the  maintenance 
services  in  the  case  of  the  new  equipment, 

•    even  if  separately  stated  on  the  customer's 
invoice; 

(4)  does  not  include  the  charge  for  the 
maintenance  services  in  the  case  of  the 
used  equipment,  if  separately  stated  on 
the  customer's  invoice. 
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("Parent  Corporation")  is  a  Delaware 
corporation  with  its  principal  office  in  Massachusetts.  It 
has  five  wholly-owned  subsidiaries,  all  of  which  were  organized 
outside  Massachusetts.     Four  of  these  are  operating  subsidiaries: 

("Sub  A")  , 

Inc.    ("Sub  B") ,  ("Sub  C") 

("Sub  D") .     The  fifth, 
("DISC") ,  is  a  domestic  international  sales 
corporation  meeting  the  requirements  of  Internal  Revenue  Code 
Section  992 (a) (1) . 

Subs  A  and  B  are  manufacturing  concerns.     Sub  A  is  an  Iowa 
corporation  that  has  never  conducted      business  in  Massachusetts, 
Sub  B  maintains  a  stock  of  goods  in  Massachusetts  from  which  it 
fills  orders  for  Massachusetts  customers;  it  has  no  other  contact 
with  Massachusetts.     Subs  C  and  D  were  organized  by  the  Parent 
Corporation  to  perform  services  in  foreign  countries  so  that  the 
Parent  Corporation's  income  would  not  be  exposed  to  taxation  in 
those  countries. 

The  DISC'S  income,  assets  and  liabilities  are  attributable 
to  export  sales  upon  which  it  receives  commissions  from  the 
Parent  Corporation  and  from  Subs  A,  B,  C  and  D. 

You  inquire  whether  the  Parent  Corporation  is  required 
to  include  all  the  income,  assets  and  liabilities  of  the 
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DISC  in  its  income,  assets  and  liabilities  for  purposes  of 
determining  its  Massachusetts  corporate  excise. 

Massachusetts  General  Laws  Chapter  63,  Section  38G 
provides  that: 

"Z^l  tioi^estic  or  foreign  corporation  subject 
to  tax  under  this  chapter  shall  for  the 
purposes  of  determining  its  excise  under 
the  provisions  of  this  chapter  include  in 
the  report  of  its  income  all  the  income  of 
any  wholly-owned  DISC,  whether  such  DISC 
is  organized  under  the  laws  of  the  common- 
wealth or  the  laws  of  any  other  state,  for 
the  taxable  year  of  such  wholly-owned  DISC 
which  ends  immediately  after  the  taxable 
year  of  such  corporation  and  shall  include 
in  its  assets  and  liabilities  all  of  the 
assets  and  liabilities  of  any  such  wholly- 
owned  DISC  as  of  the  end  of  the  taxable 
year  of  such  wholly-owned  DISC  which  ends 
immediately  after  the  taxable  year  of  such 
corporation . " 

Based  on  the  foregoing,  it  is  ruled  that  the  Parent 
Corporation  must  include  all  of  the  income,  assets  and 
liabilities  of  the  DISC  in  its  income,  assets  and  liabilities 
for  purposes  of  determining  its  Massachusetts  corporate  excise. 

'Commissioner  of  Reventue 
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C'Company")  is  an  advertising  agency 
that  makes  purchases  of  photos ,  artwork  and  other  items  that  are 
subject  to  the  sales  tax.     You  inquire  whether  the  "sales  price" 
of  such  items  on  which  the  tax  is  based  includes  so-called 
"rush  charges."    The  rush  charges  are  imposed  by  the  vendor  for 
preparing  items  for  sale  more  quickly  than  is  customary,  (For 
example,  a  vendor  whose  employees  work  overtime  to  have  photo- 
graphic prints  ready  within  24  hours  of  the  Company's  order  may 
impose  a  rush  charge  on  its  sale  of  such  prints  to  the  Company.) 
No  part  of  the  rush  charges  represents  a  charge  for  transportation 
of  items  sold. 

Massachusetts  General  Laws  Chapter  64H,  Section  1(14)  defines 
the  "sales  price"  on  which  the  sales  tax  is  based  as  "the  total 
amount  paid  by  a  purchaser  to  a  vendor  as  consideration  for  a 
retail  sale..."     It  further  provides  that,  in  determining  the 
sales  price,  the  cost  of  property  sold,  the  cost  of  materials 
used,  labor  or  service  cost,  interest  charges,  losses  or  other 
expenses,  and  any  amount  paid  for  any  services  that  are  a  part 
of  the  sale,  all  are  included. 

Based  on  the  foregoing,  it  is  ruled  that  for  purposes  of  the 
sales  tax,  the  sales  price  of  items  purchased  by  the  Company 
includes  "rush  charges"  for  early  preparation  of  items  sold,  even 
if  such  charges  are  separately  stated  on  invoices  to  the  Company. 
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You  inquire  whether  the  Massachusetts  sales  tax  applies  to 
leases  of  the  Oxygen  Concentrator. 

The  Oxygen  Concentrator  is  a  device  for  supplying  therapeutic 
oxygen  to  patients,  in  their  homes  aind  elsewhere.     It  draws  in  room 
air  through  filters,  separates  tihe  oxygen,  and  nitrogen  in  the  air, 
and  provides  air  containing  93  per  cent  oxygen  at  flow  rates  of  1-4 
liters  of  oxygen  per  minute.     The  oxygen-enriched  air  is  delivered 
to  the  patient  through  a  bubbler-humidifier,  tube  or  mask. 

The  Oxygen  Concentrator  operates  on  household  electrical  current. 
It  weighs  110  pounds  and  measures  17  by  17  by  33  inches, 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes  an 
excise  on  sales  at  retail  of  tangible  personal  property,.  "Sale" 
includes  leases  and  rentals   (c.   64H,  s.  1(12) (a)). 

Section  6{1)  of  Chapter  64H  provides  that  the  sales  tax  does 
not  apply  to: 

"^s]ales  of  medicine,  insulin  needles  and  insulin 
syringes  on  prescriptions  of  registered  physiciauis 
and  sales  of  insulin;  sales  of  oxygen,  blood  or 
blood  plasma;  sales  of  artificial  devices  individually 
designed,  constructed  or  altered  solely  for  the  use 
of  a  particular  crippled  person  so  as  to  become  a 
brace,  support,  supplement,  correction  or  substitute 
for  the  bodily  structure  including  the  extremities  of 
the  individual;  ^and]  sales  of  artificial  limbs, 
artificial  eyes,  hearing  aids,  and  other  equipment 
worn  as  a  correction  or  substitute  for  any  functioning 
portion  of  the  body,.," 
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Based  on  the  foregoing,  it  is  ruled  that  leases  of  the  Oxygen 
'^'^ ncentrator  are  subject  to  tax. 


Very  truly  yours. 


rbmmissioner  of  Revenue 
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("Corporation")  is  a 
Tennessee  corporation  that  purchases  computer  equipment  from 

("Manufacturer")/  a  Massachusetts 
manufacturer.     The  equipment  is  delivered  by  the  Manufacturer 
to  an  interstate  carrier  in  Boston  for  shipment  to 

( "Subsidiary")  ,  a 
wholly-ovmed  subsidiary  of  the  Corporation  located  in  London, 
England.     Neither  the  Corporation  nor  the  Subsidiary  is  engaged 
in  business  in  Massachusetts  within  the  meaning  of  General  Laws 
Chapter  64H,  Section  1(5). 

You  inquire  whether  the  Massachusetts  sales  teix  applies  to 
the  Manufacturer's  sale  of  the  equipment  to  the  Company, 

Chapter  64H,  Section  2  of  the  General  Laws  imposes  an 
excise  on  sales  at  retail  of  tangible  personal  property  in 
Massachusetts.     A  sale  of  tangible  personal  property  takes 
place  in  Massachusetts  if  title  or  possession  of  the  property 
is  trcmsferred  in  Massachusetts   (G.L.  c.  64H,  s.  1(12) (a)). 

The  sales  tax  does  not  apply  to  sales  of  tangible  personal 
property  which  the  vendor  is  obligated  under  the  terms  of  any 
agreement  to  deliver  to  a  purchaser  outside  Massachusetts  or 
to  an  interstate  carrier  for  delivery  to  a  purchaser  outside 
Massachusetts  (G.L.  c.   64H,   s.  6(b)). 
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Based  on  the  foregoing,  it  is  ruled  that  the  Manufacturer* 
sale  of  the  equipment  to  the  Company  is  not  subject  to  tax  if 
the  terms  of  any  agreement  require  the  Manufacturer  to  deliver 
the  equipment  to  an  interstate  carrier  for  delivery  to  the 
Subsidiary  in  London. 


sry  truly  your 


Commissioner  of  Revenue 
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("Company")   is  engaged  in  the 
business  of  publishing  and  selling  newsletters  by  subscription. 
The  newsletters  contain  timely  inforrnation  of  special  interest 
to  particular  segments  of  the  business  community.     (One  such 
newsletter,  for  example,  is  devoted  entirely  to  information 
relating  to  the  recruitment  of  certain  professionals.) 

Vcu  inquire  whether  the  Massachusetts  sales  tax  applies  to 
amounts  charged  the  Company  by  ("Printer")  for 

the  reproduction  of  such  newsletters. 

The  Company  provides  the  Printer  with  a  "camera-copy  original" 
of  each  newsletter.     The  Printer  produces  copies  in  Massachusetts 
from  the  original,  and  delivers  them  directly  to  a  Massachusetts 
mailing  house  for  mailing  to  subscribers,  most  of  whom  are  located 
outsidv?  Massachusetts. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes  am 
excise  on  sales  at  retail  of  tangible  personal  property  in  Massa- 
chusetts.    "Sale"  is  defined  in  Section  1(12)  of  Chapter  64H  as 
including : 
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"(a)  Any  transfer  of  title  or  possession,  or 
both,... of  tangible  personal  property  for  a 
consideration,  in  any  manner  or  by  any  means 
whatsoever. 


(e)  A  transfer  for  a  consideration  of  the  title 
or  possession  of  tangible  personal  property 
which  has  been  produced,  fabricated  or  printed 
to  the  special  order  of  the  customer,  or  of  any 
publication. 

^and] 

(f)  The  furnishing  of  information  by  printed, 
mimeographed  or  multigraphed  matter  or  by 
duplicating  written  or  printed  matter  in  any 
other  manner,   including  the  services  of  collect- 
ing, compiling  or  analyzing  information  of  any 
kind  or  nature  and  furnishing  reports  thereof  to 
other  persons,  but  excluding  the  furnishing  of 
information  which  is  personal  or  individual  in 
nature  and  which  is  not  or  may  not  be  substan- 
tially incorporated  in  reports  furnished  to 
other  persons..." 

"Sale  at  retail"  means  a  sale  of  tangible  personal  property 
for  any  purpose  other  than  resale  in  the  regular  course  of 
business   (G.L.  c.  64H,  s.   1(13)),     The  Department  of  Revenue's 
Sales  and  Use  Tax  Regulation  on  Printing  provides  that 

"^s]Jale  for  resale  occurs  when  a  printer  sells 
printed  matter  such  as  cards ,  books  or  invita- 
tions to  his  customer,  who  will  resell  that 
printed  matter  in  the  normal  course  of  business. 
The  printer  shall  not  be  obligated  to  collect 
the  sales  tax  on  printed  matter  sold  if  the 
printer  accepts  a  resale  certificate  in  good 
faith  from  his  customer."     (830  CMR  64H.04 (3) (a) ) . 

All  gross  receipts  of  a  vendor  from  sales  of  tangible  personal 
property  are  presumed  to  be  from  sales  subject  to  tax  unless  the 
vendor  takes  a  resale  certificate  (Form  ST-4)   in  good  faith  from 
a  purchaser  who  is  himself  a  registered  Massachusetts  vendor 
(G.L.  c.  64H,  s.   8) . 
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The  sales  tcoc  does  not  apply  to  sales  of  newspapers  or 
magazines   (G.L.  c.  64H,  s.  6 (m) ) ,  nor  does  it  apply  to  sales 
of  printed  material  manufactured  in  the  Commonwealth  to  the 
special  order  of  a  purchaser,  to  the  extent  such  material  is 
delivered  to  an  interstate  carrier,  a  mailing  house,  or  a 
United  States  Post  Office  for  delivery  or  mailing  to  a 
purchaser  located  outside  the  Commonwealth  or  to  a  purchaser's 
designee  located  outside  the  Commonwealth  (G.L.  c.  64H,  s,  6(ff)), 

Based  on  the  foregoing,  it  is  ruled  that  the  Printer  is 
selling  the  newsletters  to  the  Company  for  resale  to  the  Com- 
pany's subscribers  in  the  regular  course  of  business;  therefore, 
the  sales  tax  does  not  apply  to  the  Printer's  charges  for  the 
newsletters  if  the  Company  presents  a  resale  certificate  in 
connection  with  the  sales.     The  Company's  sales  of  the  news- 
letters to  Massachusetts  subscribers  are  subject  to  tax. 


truly  yours. 


Commissioner  of  Reveni 
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You  inquire  as  to  the  Massachusetts  income  taxation  and 
filing  of  tax  return  responsibilities  of  the 
("Association") . 

The  Association  is  an  unincorporated  organization  of 
condominium  owners  not  engaged  in  business  for  profit.  The 
condominium  consists  of  ten  garages.     The  .Association  was 
formed  for  the  purpose  of  managing  the  condominium.  The 
Association  collects  assessments  from  each  condominium  owner 
which  it  deposits  into  an  interest-bearing  checking  account. 
Expenses  connected  with  the  garages  are  paid  out  of  this 
account.     The  Association  has  no  other  income. 

For  federal  tax  purposes  the  Association  qualifies  as  a 
homeowners  association  under  Section  528  of  the  Internal 
Revenue  Code   ("Code") .     This  Section  provides  that  qualifying 
associations  of  home  or  condominium  owners  are  not  taxable  on 
their  "exempt  function  income"  which  is  defined  as  membership 
dues,  fees,  or  assessments  and  which  is  excluded  from  federal 
gross  income.     Other  income,  less  a  $100  deduction,  is  subject 
to  federal  taxation. 

Massachusetts  General  Laws  Chapter  62C,  Section  6(a) 
requires  every  partnership,  association  or  trust  whose 
federal  gross  income  is  in  excess  of  $100  to  make  a  return 
of  such  income. 
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If  the  income  of  the  Association  (excluding  dues,  fees 
or  assessments  from  the  owners  of  the  condominium  units)  is 
$100  or  less,  the  Association  is  not  required  to  file" a 
Massachusetts  ta:;^  return  and  pay  a  tax. 

If  the  income  of  the  Association   (excluding  dues,  fees 
or  assessments  from  the  owners  of  the  condominium  units)  is 
greater  than  $100,  it  is  subject  to  Massachusetts  income 
taxation  and  must  be  reported  on  a  Form  3M,  Income  Tax  Return. 


Very  truly  yours 


LJH:RSF:mf 
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("Company")   intends  to  lease 
("Electrical  Muscle  Stimulator")  and 
( "Neurostimulator")   in  Massachusetts  to  lessees  who  will 
re-lease  the  items  to  consumers.     You  inquire  whether  the  Mass 
chusetts  sales  tax  will  apply  to  such  leases  and  re-leases. 

The  Electrical  Muscle  Stimulator  is  a  battery-operated 
device  for  exercising  muscle  groups  by  applying  electrical 
impulses  to  muscles  through  electrodes  placed  on  the  skin. 
It  weighs  6.4  ounces  and  measures  5  by  2.4  by  .9  inches,  • 

The  Neurostimulator  is  a  battery-operated  device  for 
controlling  pain  by  applying  electrical  impulses  to  nerves 
through  electrodes  placed  on  the  skin.     It  weighs  3.0  ounces 
and  measures  2.5by  2.4  by  .76  inches. 

Treatment  by  means  of  the  Electrical  Muscle  Stimulator 
and  the  Neurostimulator  varies  among  patients  only  in  the 
placement  of  electrodes,  the  setting  of  controls,  and  the 
choice  of  high-  or  low-power  output  jacks;  neither  device 
requires  modification  to  suit  the  needs  of  particular  pa- 
tients. 
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Both  devices  are  equipped  vv'ith  clips  that  allow  catlents 
to  attach  the  devices  to  their  belts  duri/)g  treatment. 

The  Electrical  Muscle  Stimulator  ii\ay  only  be  sold  by  or 
on  the  order  of  a  licensed  health  care  professional;  the 
NeurostiiTiUlator  may  only  be  sold  by  or  on  the  order  of  a 
physician, 

?<!assachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
an  excise  on  salas  at  retail  of  tangible  personal  property  in 
Massachusetts.     "Sale''  includes  leases  and  rentals   (G.L.  c.  64H, 
s.   1(12)  but  "sale  at  retail"  does  not  include  sales  for 

resal<^  in  the  regular  course  of  business   (G.L.  c.   64H,  s.  1(13)) 

General  Laws  Chapter  (jAE,  Section  6(1)   provides  that  the 
sales  tax  does  not  apply  to 

"/slale.is  of  nedirine- .on  prescriptions  of 
reg:.sr.ered  pliysiciaTJ?. sales  of  artificial 
devicei;  indivi.'lually  designed,  constructed 
or  altered  solely  for  chn.  use  of  a  /articular 
crippled  persoii  so  as  wO  beco:ne  a  brace, 
support,  supplement,  correction  or  substitute 
for  the  bodily  structure  including^ the 
extremities  of  the  irdividw2'.;^andj  sales  of 
artificial  liitibs..  artificial  3yes,  hearing 
aids  and  othej.  equipment  worn  cS  a  correction 
or  substitute  for  any  f urctionino  portion  of 
the  body." 


Based  on  the 
applies  to  sale.-j 


Tcregoing,   it  is  ruled  that  the  sales  tax 

a-,  retail  i.n  Massachuse'r.ts  of  the  Electrical 


Muscle  Stimula*-or  and  the  Neurcstimulator .     When  the  Company 
leases  such  devices  to  a  customer  who  is  a  registered  Massa- 
chusetts vendor  purchasing  for  re-lease  in  the  regular  course 
of  business,  the  Company  may  accept  a  Massachusetts  resale 
certificate  (Form  ST- 4)    from  the  customer  in  lieu  of  collecting 
the  tax;  the  customer's  re-leases  will  be  subject  to  tax. 


Zeri'  truly  yours. 


Commissioner  of  Revenufe 


LJH:  JXD:rr.f 
LR  81-78 


?vug-ist  17,  1981 


('Store**)   is  a  dspartroent  store  where  customers 
raay  have  photographs  taken  of  their  children  for  a  charge.  The 
Stcre  collects  the  sales  tax  from  its  customers  on  sales  of  such 
photographs.     You  inquire  whether  the  sales  tax  applies  to  the 
Store's  purchasefi  of  Polaroid  SX'-70  film  cartridges  for  exclu- 
sive use  in  taking  such  j-jhowographs . 

The  SX~70  cartridge  contains  all  the  corponents  of  the 
finished  photos  it  produces,  as  well  as  i  battery  that  supplies 
power  for  the  canera.     ■nien  a  picture  is  taken,  a  motor  in  the 
camera  ejects  exjjosed  photographic  paper  from  the  cartridge, 
and,  within  seconds,  tiie  irfidge  ip  automatically  developed  directly 
on  the  paper, 

Massachusetts  General  Laws  Chapter  64H^  Section  2  imposes  an 
excise  on  sales  at  retail  of  tangible  personal  property  in  Massa- 
chusetts.    "Sale  ac  retail"  does  not  include  sales  for  resale  in 
the  regular  co'irse  of  business.     Chapter  64H,  Section  1(13). 

Based  on  the  foregoing,  it  is  ruled  that  sales  of  Polaroid 
SX-70  film  Ccirtridges  for  exclusive  use  in  taking  photographs 
to  be  sold  in  the  regular  course  of  business  are  not  subject  to 
tax.     Sales  of  other  film  or  film  cartridges  that  do  not  consti- 
tute or  contain  the  components  of  finished  photographs  are  subject 
to  tax  when  sold  to  photographers,  even  if  purchased  for  use  in 
producing  photographs  to  be  sold. 
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You  inquire  about  the  Massachusetts  sales  and  use  tax 
collection  and  pav-ment  rtsspcrisibilitiss  of 

("Seller"),  on  mail-order  sales  Df  items  iiiailed  from 
its  !^ew  Jersey  offices  to  purchasers  in  Massachusetts.  The 
Seller  operates  at  least  two  retail  store-^  in  Massachusetts, 

Massachusetts  Ganeral  Laws  Chapter  6  44,  Section  2 
imposes  an  excise  on  rales  at  rf?tail  of  t-uigible  personal 
property  in  Massachvisetts  by  any  vendor.     A  sale  of  tangible 
personal  property  takes  placu  in  Massachusetts  if  title  to 
or  possession  of  the  property  it  transferred  in  Massachusetts 
CG.L.   c.   G4H,  s.   If  12)  (a) )  . 

Chapter  C4I,  Section  2  of  the  General  Laws  imposes  an 
excise  cn  the  storage,  use  or  other  consuniption  in  Massachu- 
setts of  tijigible  personal  property  purchased  for  storage, 
use  or  otlier  cons:iraption  in  Massachusetts. 

Under  Chapter  64H,  Sections  2  and  3,  and  Chapter  641, 
Sections  2  and  4,  every  vendor  engaged  in  business  in  Massa- 
chusetts must  collect  from  the  purchaser  and  pay  over  to  the 
Commissioner  sales  and  use  taxes  on  his  sales  of  tangible 
personal  property  in  Massachusetts  and  his  sales  of  such 
property  outside  Massachusetts  for  storage,  use  or  other 
consumption  in  Massachusetts.     "Engaged  in  business  in 
Massachusetts"  is  defined  as  including  "having  a  business 
location  in  the  commonwealth,"  and  a  person  is  considered 
to  have  a  business  location  in  Massachusetts  if,  inter  alia , 


LR  31-80 


-  2  - 


August  18,  1981 


he  ovms  or  leases  real  property  in  Massachusetts,  has  one 
or  more  eniployees  located  in  Massachusetts,  or  regularly 
maintains  a  stock  of  tangible  personal  property  in  Massa- 
chusetts for  sale  in  the  ordinary  course  of  business 
(G.L,   c.   64H,  s.   1(5);  c.   641,  s.  1(1)). 

Based  on  the  foregoing,  the  Seller  must  collect  and 
pay  over  Massachusetts  sales  and  use  taxes  on  its  mail-order 
sales  of  items  mailed  from  its  New  Jersey  offices  to 
purchasers  in  Massachusetts. 
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("Manufacturer")   is  a  registered 
Massachuse-ct?  vendor  that  manufactures  and  sells  data  processing 
equionie.^.t .     You  inquire  5i>cut.  the  applic.:;Lcion  of  the  Massachu- 
setts sales  and  u-sa  ta2:es  ta  sales  by  the  Manufacturer  in  the 
following  c.i  rcujostancfes  . 

The  Manutaccurer  s^-lii;  equipment  to  a  J.i stributor  ("Dis- 
tributor'')  no*:  registered  a:=;  a  Massachusetts  vendor;  the  Dis- 
tributor .~?lls  thri  equipmer.t  in  ^-^urn        his  Mac-sachusetts 
custoiT.er  f  "Cu3to:r:er'')  .     The  I'ianur  acturer  ships  the  equipment 
by  cDH^inon  carrier,  F.G.B,  place:  of  shipr^f^ntf  directly  to  the 
Cus toner  in  Mas:  achu.iett s .     The  place  ov.  shipr^ent  may  or  nvay 
net        ill  Ma^aachvisetts' . 

Gencrr^l  Laws  Chapter  S^H,  Section  2  i'liposas  an  excise  on 
sales  at  r^t^il  ^rf  tangible  personal  property  in  Massachusetts 
by  any  vendor;    "sale  at  retail"  docs  net  include  sales  for 
resale  in  the  regular  course  of  business   (G.L.  c.  64H,  s.  1(13)). 

Chapter  541,  Section  2  imposes  an  excise  on  the  storage, 
use  or  other  consumption  in  Massachusetts  of  tangible  personal 
property  purchased  from  any  vendor  for  storage,  use  or  other 
consumption  in  Massachusetts;   "storage,  use  or  other  consump- 
tion" does  not  include  the  sale  of  tangible  personal  property 
in  the  regular  course  of  business  or  the  retention  of  tangible 
oersonal  property  for  sale  in  the  regular  course  of  business 
(G.L.  c.   641,  s.   1(4) ,    (5)) . 
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■Pxcept  where  a  seller  takes  a  resale  certificate  in  good 
f^ith  from  a  purchaser  who  is  a  registered  Massachusetts  vendor, 
two  presuir-ptions  arise:  it  is  presumed  that  all  gross  receipts 
of  a  vendor  are  from  sales  subject  to  tax  (G.L.  c.  64H,  s.  8), 
and  it  is  presumed  that  tangible  personal  property  sold  by  any 
person  for  delivery  in  Massachusetts  is  sold  for  storage,  use 
or  ether  consumption  in  Massachusetts  (G.L,  c.  641,  s.  8) . 

Section  1(13)  of  Chapter  64H  provides; 

"The  delivery  in  the  commonwealth  of  tangible 
personal  property  by  an  owner  or  fonrier  owner 
thereof,  or  by  a  factor,  or  agent  of  such 
owner,  former  owner  or  factor,  if  the  delivery 
is  to  a  consumer  or  to  a  person  for  redelivery 
to  a  consumer,  pursuant  to  a  retail  sale  made 
by  a  retailer  not  engaged  in  business  in  the 
commonwealth,  is  a  retail  sale  in  the  common- 
wealth by  the  person  making  the  delivery.  He 
shall  include  the  retail  selling  price  of  the 
property  in  his  gross  receipts." 

Based  on  the  foregoing,   it  is  ruled  that: 

1.  If  the  Distributor  is  engaged  in  business  in  Massachu- 
setts within  the  meaning  of  Chapter  64H,  Section  1(5),  it  must 
register  as  a  Massachusetts  vendor  and  collect  and  pay  over 
sales  or  use  tax,  based  on  the  Distributer's  selling  price,  on 
its  sale  of  the  equipment  to  the  Customer;  in  such  case  the 
Distributor  may  give  the  Manufacturer  a  Massachusetts  resale 
certificate  in  lieu  of  paying  a  tax  on  its  purchase  from  the 
Manufacturer. 

2.  If  the  Distributor  is  not  engaged  in  business  in 
Massachusetts  within  the  meaning  of  Chapter  64H,  Section  1(5), 
the  Manufacturer  must  collect  and  pay  over  sales  or  use  tax, 
based  on  the  Distributor's  selling  price,  on  its  sale  of  the 
equipment. 


LJH:JXD:mf 
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.  Joyce  Hampe»»s 
commissiomer 
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m   ^ivnviMc/^  i5^<«^   SioUon  02204 


Septeirber  i,  1981 


You  .;eqi:3st  a  r  jLi;:g  c.  :.,  .::crr  i.^;g  nhe  Ma=-i.  c.chusett3  incone 
taxaricr.  of   i.ntorest  fron  ^.jreemsnts  corjtion-.^   .-called  "bank 
repurchase  agreements." 

A  ba.:k  repurchase  ':ATro<irr:ent  is  a  loan  b"  zi  cuatornsr  tc 
the  ba.ik  f-r  a  term  of  less  than  9C  dcys  ani  Laari.ng  interest 
at  a  spfccifi--d  rate.     The  xie^T'.G  cf  th?.  agreaniJ.^nt  provide  chat 
it        '^e^.-jred  by  certain  Tr-^iisury  Bills  cr  cthtrr  obligations 
of  '•.r  .-,  federal  covt^rrjnan w  cv/r  ed  by  trv-  Ba'-iV .     Tie  custODer 
does  net  receive  the  a^t'ial  govc-jrnrent  obligaf.  .':13  securing 
tha  ir  .-'as  ^mert ,     2c;:Jc  ~  :-p uro/ ass  agrc;err.ents  are  no  i  depciits 
and  ar£  net  ins;rr?5  by  T:he  Federal  Dep-^it  Xns'-^rar.ce  Ccrocra- 
ticn . 

Genaral  LaW3  Chapter  62;   Section  2  iefir.-.s  Massachusetts 
gross  inco^i-a  as  federal  gross  inccine  with  certain  rrodif ications 
which  are  r>ot  here  relevanr.     Massachusetts  gross  income  is 
divided  into  Fart  A  taxable  incoino»  which  is  taxed  at  the  rate 
of  10%  and  Part  B  taxable  income,  which  is  caxei  at  the  rate 
of  5%.     Part  A  income  is  corcpcsed  of  dividends,  n ?t  capital 
gain,   and  interest  otner  than  interest t  on  savings  deposits  in 
banking  institutions  in  Massachusetts,     Part  3  income  is  all 
other  income  subject  to  taxation. 


~  2 


September  1,  1981 


Based  on  the  foregoing  it  is  ruled  that  interest  on  bank 
repurchase  agreements  is  Part  A  income,  taxable  at  the  rate 
cf  10%  plus  surtax. 


LJH:RSF:nif 


LR  81-82 


L.  Joyce  Hampers 
Commissioner 


^a/nii')*4jcl^  t^^t*^  ^cUcTi 


September  3,  1981 


("Investment  Club")   is  an  investment 
club  v.'hich  is  organized  as  a  partnership.     It  is  composed  of  a 
group  of  individuals  who  pool  their  funds  to  invest  in  stocks  and 
other  securities. 

For  federal  income  tax  purposes,  an  unincorporated  club 
used  only  for  investment  purposes  may  elect  not  to  be  treated 
as  a  partnership.     (t.r.c.  s.   761(a)j  U„S.  Treas.  Reg.  1,761-2). 
An  investment  club  which  makes  this  election  does  not  have  to 
file  a  federal  partnership  return.     Members  of  the  investment 
club  must  report,  their  share  of  income,  deductions,  and  credits 
on  their  individual  federal  income  tax  returns. 

You  inquire  whether  the  Investment  Club,  which  for  federal 
income  tax  purposeii  has  elect  3d  net  to  be  treated  as  a  partnership, 
must  file  a  Massachusetts  partnership  return  of  income. 

Under  Massachusetts  tax  laws  every  partnership  which  has  a 
usual  place  of  business  in  Massachusetts  and  federal  gross  income 
in  excess  of  $100  must  file  a  partnership  return,     (G.L.  c.  62C, 
ss.  6  and  7)  . 

The  election  'onder  Internal  Revenue  Code  Section  761  not  to 
be  treated  as  a  partnership  is  not  available  to  the  Investment 
Club  under  Massachusetts  tax  statutes  and  therefore  the  Invest- 
ment Club  must  file  a  Massachusetts  Partnership  Return  of  Income 
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(Form  3) .     The  Form  3,  which  is  an  information  return,  must  state 
the  partnership's  income  or  losses  from  sources  taxable  under 
Chapter  62,  any  deductions  or  credits  attributable  thereto,  the 
names  and  addresses  of  the  partners  and  the  distributive  shares 
of  various  classes  of  partnership  income,  losses,  deductions  or 
credits  apportioned  to  each.     Every  member  of  the  partnership 
must  report  his  distributive  share  of  the  income  of-  the  partner- 
ship on  a  Massachusetts  Income  Tax  Return  (Form  1  or  Form  1-NR,  as 
appropriate) . 


Commissioner  of  Revenue 


LJH:RSF:mx 


LR  31-S3 


L.  Joyce  Hampers 
Commissioner 


September  18,  1981 


You  assist  employers  in  providing  medical  expense  plans 
("Plans")   for  their  employees.     The  Plans  are  either  self- 
funded  or  are  funded  by  employee  and  employer  contributions 
and  by  income  generated  from  these  contributions.     You  inquire 
as  to  the  Massachusetts  income  tax  treatment  of  these  Plans. 

Some  of  the  Plans  are  established  by  re]igious,  educational 
or  charitable  organizations  described  in  Seccion  501(c) (3)  of 
the  Internal  Revenue  Code  ("Code").     Other  Flans  qualify  under 
Section  501(c) (9)   of  the  Cede  as  voluntary  employees*  beneficiary 
associations  that  provide  for  the  payment  of  life,  sick,  accident, 
or  other  benefits.     The  Plans  are  exempt  from  federal  income 
taxation  except  t.o  the  extent  that  they  have  "unrelated  business 
income."    Dividends  and  interest    are  generally  not  included  in 
the  unrelated  business  income  of  a  Section  501(c) (3)  organiza- 
tion.    (I.R.C.  s.   512(b)(1)).   In  the  case  of  an  employees' 
association,  dividends  aind  interest  are  not  unrelated  business 
income  if  they  cire  used  to  provide  for  the  payment  of  life,  sick, 
accident  or  other  benefits.     Also  excluded  from  unrelated  business 
income  are  dues,  fees,  or  charges  paid  by  members  for  the  purposes 
for  which  exempt  status  was  granted  to  the  organizatio.i.  (I.R.C. 
s.  512(a) (3) (B) . 

Under  Section  106  of  the  Code  an  employee's  gross  income 
does  not  include  contributions  which  his  employer  makes  to 
accident  or  health  plans  for  compensation  to  his  employees  for 
personal  injuries  or  sickness.     An  employee's  contributions  to 
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an  accicant  or  health  plan  are  not  excluded  from  his  federal 
gross  inconie.     Unless  excluded  under  subsections  (b)  ,   (c)  or 
(d)  of  Section  105  of  the  Code,  benefits  received  by  an 
employee  attributable  to  his  employer's  contributions  are 
taxable  to  him.     Benefits  received  by  an  employee  attributable 
to  his  own  contributions  are  tax-free.     (I.R.C.  s,  104(a)(3)). 

Massachusetts  gross  income  is  federal  gross  income  with 
certain  modifications,     (G.L.  c.  62,  s.  2). 

Based  on  the  foregoing  it  is  ruled  that: 

1.  Employee  contributions  to  a  medical  expense  plan  are 
not  excluded  from  an  employee's  Massachusetts  gross  income  in 
the  year  they  are  contributed. 

2.  Benefits  received  by  an  employee  attributable  to  his 
own  contributions  are  not  included  in  the  employee's  Massachu- 
setts gross  income. 

3 .  Employer  contributions  to  the  Plan  are  not  included 
in  the  employee's  Massachusetts  gross  income  in  the  year  they 
are  contributed. 

4.  Benefits  received  by  an  employee  attributable  to  his 
employer's  contributions  are  includible  in  the  employee's 
Massachusetts  gross  income  to  the  extent  that  they  are 
includible  in  the  employee's  federal  gross  income. 

5.  Contributions  held  in  trust  for  the  payment  of  sick 
or  accident  benefits  and  the  income  generated  thereon  are 
exempt  from  Massachusetts  income  taxation.     Hov/ever,  the 
trustee  is  required  to  file  a  Fiduciary  Income  Tax  Return 
(Form  2) . 


Commissioner  of  Revenue 


LJH:RSF:mf 
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L.  Joyce  Hampers 
CoMMtseicNeR 


iOO  ^amdtUJ^  SScU<m  02204 


September  17,  1981 


You  inquire  about  the  application  of  the  Massachusetts  sales 
and  use  taxes  to  sales  by  ("Company") ,  a 

Minnesota-based  iranuf acturer  registered  as  a  Massachusetts  vendor. 
The  Company  sells  tangible  personal  property  to  retailers  that  are 
engaged  in  business  in  Massachusetts  within  the  meaning  of  Massa- 
chusetts Gener^^l  Laws  Chapter  64H,  Section  l(5i;  the  retailers  may 
or  may  not  be  located  in  Massachusetts.    The  Company  ships  the 
items  by  common  carrier,  F.O.B,  Minneapolis,  directly  to  the 
retailers'  customers  within  and  without  Massachusetts;  the  retailers 
themselves  do  not  take  possession  of  the  items  sold. 

General  Laws  Chapter  G4H,  Section  2  imposes  an  e^tcise  on  sales 
at  retail  of  tangible  personal  property  in  Massachusetts  by  any 
vendor;   "sale  at  retail"  does  not  include  sales  for  resale  in  the 
regulcir  course  of  business   (G,L,  c.  64H,  s .  1(13)). 

Chapter  641,  Section  2  imposes  an  excise  on  the  storage,  use 
or  other  coiisuinpcion  in  Massachusetts  of  tangible  personal  property 
purchased  from  any  vendor  for  storage,  use  or  other  consumption  in 
Massachusetts  J  "storage,  use  or  other  consumption"  does  not  include 
the  sale  of  tangible  personal  property  in  the  regular  coarse  of 
business  or  the  retentioii  of  tangible  personal  property  for  sale  in 
the  regular  course  of  business   (G.L.  c.  641,  s.  1(4),  (5)). 
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Except  where  a  seller  takes  a  resale  certificate  in  good 
faith  from  a  purchaser  who  is  a  registered  Massachusetts  vendor, 
it  is  presumed  that  all  gross  receipts  of  a  vendor  from  Massa- 
chusetts sales  are  from  sales  subject  to  tax  (G»L.  c.  64H,  s.  8) 
and  it  is  presumed  that  tangible  personal  property  sold  by  any 
person  for  delivery  in  Massachusetts  is  sold  for  storage,  use 
or  other  consumption  in  Massachusetts  (G.L.  c.  641,  s.  8) . 

Based  on  the  foregoing,  it  is  ruled  that:* 

(1)  Where  the  Company  sells  tangible  personal  prop- 
erty to  retailers,  and  ships  the  items  to  the 
retailers' customers  in  Massachusetts,  the  sales 
to  the  retailers  are  subject  to  tax,  except 
where  the  retailer  has  registered  as  a  Massa- 
chusetts vendor  and  presents  a  Massachusetts 
resale  certificate  in  connection  with  the  sale. 
The  retailers  must  collect  and  pay  over  tax  on 
sales  of  items  to  their  customers  in  Massachu- 
setts . 

(2)  Where  items  are  shipped  by  the  Company  from 
Minnesota  to  out-of-state  customers  of  a 
retailer  located  in  Massachusetts,  and  the 
goods  never  enter  Massachusetts,  neither  the 
sale  by  the  Company  to  the  retailer  nor  the 
sale  by  the  retailer  to  its  customer  is  sub- 
ject to  Massachusetts  tax. 


LJH:JXD:mf 
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L.  Joyce  Hampers 
Commissioner 


^{im/itUc^  v9^<«^   ^cUdn  0220M' 


September  16',  1981 


You  inquire  whether  the  Massachusetts  sales  tax  applies  to 
purchases  by  ("Company")  of 

parts  and  materials  for  an  aircraft  owned  by  the  Company  and 
used  exclusively  in  research  that  the  Company  r;onducts  under 
contracts  with  the  United  States  Na^'y,  the  National  Aeronautics 
and  Space  Administration  ^  and  other  agericies  oi  the  United  States 
Government.     The  Ccinpany  purchases  the  parts  end  materials  in  its 
own  name  and  on  its  own  credit,  not  as  agent  for  the  U.S.  Govern- 
ment or  any  of  its  agencies.     The  Coiupanv  does  not  contend  that 
it  is  a  "research  and  developiTient  corporation"  within  th3  meaning 
of  Sections  38C  cr  4  2B  of  Mc.£sachu3etts  Gr-neral  Laws  Chapter  63. 

General  Laws  Chapter  64H,  Section  6(d)   exenpts  from  taxation 
sales  to  the  United  States,  the  Commonwealth  of  Massachusetts  or 
any  political  subdivision  thereof,  or  their  respective  agencies. 
A  purchaser  is  an  "agency"  for  purposes  of  this  provision  only  if 
it  is  a  regularly  constituced  department  of  government  or  an 
entity  wholly  owned  by  the  government  and  exercising  exclusively 
governmental  functions.     First  Agricultural  National  Bank  v. 
State  Tax  Coirjnissicn ,  352  Mass""^   ITT  (l^oTl    (reversed  on~^ther 
grounds,  392  U.S.   339  (L968)). 

Section  6(a)   of  Chapter  64H  provides  that  sales  which  the 
Comracnwealth  is  prohibited  from  taxing  under  che  Constitution  or 
laws  of  the  United  States  are  exempt  from  che  sales  tax.  Purchases 
made  by  a  contractor  pursuant  to  a  U.S.  Government  contract  are  not 


L3  81-56 


-  2  - 


September  16,  1981 


constitutionally  irrmune  from  state  taxation,  even  though  the  economic 
impact  of  the  tax  on  the  U.S.  Government  may  be  the  Scime  as  if  the 
Ccvernment  itself  were  the  purchaser.     Alabama  v.  King  &  Boozer, 
314  U.S,  1   {1941} ;  see  United  States  v.  New  Mexico,  624  F.2d  111. 
(10th  Cir.   1980)^  cerr ."gFanted ,  No.   80-702,  49  U.S.L.W.  3617 
February  23,  1981. 

Based  on  the  foregoing,  it  is  ruled  that  the  Company's  purchases 
of  parts  and  materials  for  an  aircraft  used  in  research  conducted 
under  contracts  with  agencies  of  the  U.S.  Government  are  subject  to 
tax. 


Very  truly  yours , 


Commissioner  of  Revenue 


LJH:JXD:mf 


LR  81-86 


L.  Joyce  Hampers 

COMMISS'ONCK 


^cumitUcl^  S/^^y^e^f   SSoUon  02204 


September  23,  1981 


You  inquire  whether  the  Massachusetts  sales  and  use  ta^es 
apply  to  charges  imposed  by         ("Cor.pany")   for  developing  micro- 
film.    Th3  Company  takes  microfilm  from  a  customer,  runs  it 
through  a  series  of  chemical  baths  to  develop  it  into  a  readable 
negative,   and  returns  it  to  the  customer. 

Massachusetts  General  Laws  Chapter  6  4H,  Section  2  imposes 
an  excise  on  retail  sales  of  tangible  personal  property  in 
Massachusetts  by  any  vendor.     Chapter  641,  Section  2  imposes  an 
excise  upon  the  storage,  use  or  other  consumption  in  Massachusetts 
of  tangible  personal  F>roperty  purchased  from  any  vendor  for  storage, 
use  or  other  consumption  in  Massachusetts, 

"Sale"  is  defined  for  both  sales  and  use  tax  purposes  as 
including : 

"/t^jhe  producing,   fabricating,  processing,  print- 
ing or  imprinting  of  tangible  personal  property 
for  a  consideration  for  consumers  who  furnish 
either  directly  or  indirectly  the  materials 
used  in  the  producing,  fabricating,  processing, 
printing  or  imprinting."     (G.L,  c.  64H,  s.  1(12); 
G.L.  c.  641,   s.   1(1)  .) 
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Therefore,  the  Company's  charges  for  developing  microfilm 
are  subject  to  the  Massachusetts  sales  and  use  taxes. 


LJH:  JXD:mf 
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L.  Joyce  Hamper* 

CoMMiSSIONER 


tJ  Tie  loom?. 


/CO    ^{hTTv/^tUc/^  y^ti^e^,   SSo^lon  C220M 


October  1,  1981 


You  request  a  ruIiD';j  concerning  the  character  of  income 
distributed  1:0  a  Mass.ichu«^^t,ts  beneficiary  by  a  charitable 
remainder  unitrust.     The  income  distributed  ;-S  comprised  of 
Massachusetts  savings  bank  interest,  corporai:e  bond  interest, 
interest  on  United  States  obligations  and  dividends. 

You  present  the  following  statement  as  a  representative 
saipple  of  a  qualifyinc^  unitrust' s  income  for  the  year: 

Massachusetts  Savings  Bank  Interest  $100 
Ccrpora:e  Bond  lnteref:t  IOC 
U.S.  Governmei-it  Interest  100 
Dividends  100 

Total  $4tJ6' 

You  further  asstune  that  $250  of  this  income  is  distrib- 
vited  to  a  Massachusetts  resident  beneficiary.  (The  ratio  of 
the  distribution  to  the  total  income  of  the  unitrust  is  .625) . 

Under  General  Laws  Chapter  62,  Section  11,  amounts 
distributed  by  a  charitable  remainder  unitrust,  as  defined 
in  Section  664  of  ti^e  Internal  Revenue  Code,  shall ?  for  purposes 
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cf  taxation  under  Chapter  62,  be  considered  as  having  in  the 
hands  of  recipients  thereof  the  characteristics  described  in 
subsection  (b)  of  Section  664. 

Section  664(b)  and  the  regulations  thereunder  provide 
th^t  unitrust  distributions  shall  be  treated  as  having  the 
following  characteristics  in  the  hands  of  the  recipients: 

"First,  as  ordinary  income  to  the  extent  of 
the  sum  of  the  trust's  ordinary  income  for 
the  taxable  year  of  the  trust  and  its  undis- 
tributed ordinary  income  for  prior  years... 
Second,  as  capital  gain  to  the  extent  of  the 
Trust's  undistributed  capital  gains..." 

Massachusetts  gross  income  is  federal  gross  income  with 
certain  modifications.     (G.L.  c.  62,  s,  2).     One  of  these 
modifications  is  the  deduction  of  interest  on  United  States 
obligations  exempt  from  state  taxation.     (G.L.  c.  62,  s.  2 
(a)  (2)  (A))  . 

Massachusetts  gross  income  is  divided  into  Part  A 
taxable  income,  which  is  taxed  at  the  rate  of  10%,  and 
Part  B  taxable  income,  which  is  taxed  at  the  rate  of  5%. 
Part  A  income  is  composed  of  dividends,  net  capital  gain 
and  interest  other  than  interest  on  savings  deposits  in 
banking  institution's  in  Massachusetts.     Part  B  incoi.e  is 
all  other  income  subject  to  taxation. 

Based  on  the  foregoing  it  is  ruled  that: 

1.  Dividends  and  corporate  bond  interest  distributed 
by  the  charitable  remainder  unitrust  are  Part  A  income 
taxable  at  the  rate  of  10%  plus  surtax. 

2.  Interest  on  savings  deposits  in  banking  institutions 
located  in  Massachusetts  is  Part  B  income  taxable  at  the  rate 
of  5%  plus  surtax. 

3.  Interest  on  U.S.  obligations  is  exempt  from  Massa- 
chusetts income  taxation. 
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In  your  specific  example,  the  beneficiary's  Part  A  income 
is  $125  ($6  2.50  of  corporate  bond  interest  and  $62.50  of 
dividends)   and  his  Part  B  income  is  $62.50  (Massachusetts 
savings  bank  interest) . 


Very  truly  yours, 


LJH:RSF:raf 
LR  81-88 


C  C  M  r<t  i  &  S  I C  N  E  R 


^am/iiUc^  tS'^Kee^   ^cUcm  02204 


October  1,  1981 


You  request  a  ruling  on  behalf  of  the 

("Insurer")   as  to  the  Massachusetts  income  taxation 
of  tax-sheltered  annuities  (TSA's), 

The  Insurer  administers  TSA's  for  private,  non-profit  cor- 
porations doing  business  in  Massachusetts.     These  corporations, 
which  are  charitable,  educational  or  scientific  organizations 
described  in  SecxLion  ^01  (c)  (3)  of  the  Internal  Revenue  Code 
("Code"),  are  exempt  from  federal  taxation  under  Section  501(a) 
of  the  Code. 

An  employee  of  such  a  corporation,  electing  coverage  under 
a  TSA,  voluntarily  agrees  to  a  reduction  in  his  salary  pursuant 
to  a  salary  reduction  agreement  and  the  employer  contributes 
this  amount  to  the  TSA.     The  employer  may  make  an  additional 
contribution  to  the  TSA  equal  to  a  percentage  of  the  employee's 
salary. 

Under  Code  Section  403(b),  amounts  contributed  by  a  Code 
Section  501(c) (3)  employer  to  certain  annuities  are  excludable 
from"  an  employee's  gross  income  to  the  extent  that  the  aggregate 
of  the  employer's  contributions  does  not  exceed  the  exclusion 
allowance  as  defined  in  Section  403(b)(2).     U.S.  Treas.  Reg. 
1. 403 (b) -1 (b) (3)  characterizes  amounts  contributed  to  a  TSA  by 
way  of  a  salary  reduction  agreement  as  employer  contributions « 
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Massachusetts  gross  income  is  federal  gross  income  with 
certain  modifications  (G.L.  c.  62,  s,  2).     General  Laws  Chapter 
62,  Section  2(a)(1)(D)  provides  that  contributions  to  a  TSA 
described  in  Section  403(b)  of  the  Code,  which  are  made  pursuant 
to  a  salary  reduction  agreement  and  are  not  required  under  a 
retirement  program  of  the  employer,  are  includible  in  Massachu- 
setts gross  income.     Section  2(a)(2)(F)  of  Chapter  62  allows  a 
deduction  from  federal  gross  incom.e  for  amounts  received  under 
plans  described  in  Section  403(b)  of  the  Code  until  the  aggregate 
amount  deducted  equals  the  aggregate  amount  previously  included 
in  Massachusetts  gross  income. 

Based  on  the  foregoing  it  is  ruled  that: 

1.  For  purposes  of  General  Laws  Chapter  62,  Section  2(a)(1)(D). 
both   -he  contributions  resulting  from  the  salary  reduction  and  the 
additional  contributions  made  by  the  employer  are  employer  contri- 
butions if  they  are  made  pursuant  to  a  salary  reduction  agreement 
and  are  not  required  under  a  retirement  program  of  the  employer. 
These  contributions  are  subject  to  Massachusetts  income  tax  and 
should  be  reported  on  the  employee's  Wage  and  Tax  Statement  (Form 
W-2) ,     For  example,  an  employee  with  an  annual  salary  of  $10,000 
agrees,  pursuant  to  a  salary  reduction  agreement,  to  reduce  his 
salary  by  $500   (to  $9,500)   and  his  employer  contributes  this  $500 
and  an  additional  $500  to  a  TSA.     The  employee's  Wage  and  Tax 
Statement  will  show  income  of  $10,500, 

2.  Payments  to  an  employee  from  a.  tax  sheltered  annuity 
plan,  whether  made  before  or  after  an  employee  retires,  are 
deducted  from  the  employee's  Massachusetts  gross  income  in  the 
year  the  payments  are  received  until  the  aggregate  amount  deducted 
equals  the  aggregate  amount  previously  subjected  to  Massachusetts 
income  tax;  payments  to  the  em.ployee  in  excess  of  this  amount  are 
taxable  to  the  employee. 

You  also  ask  whether  contributions  to  a  TSA  are  considered 
wages  for  purposes  of  the  Federal  Insurance  Contributions  Act 
and  the  Federal  Unemployment  Tax  Act,     These  are  federal  questions 
on  which  no  opinion  is  expressed. 
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On  behalf  of  Hotel  you 

ask  what  transactions  are  excluded  from  the  Massachusetts  room 
occupancy  excise,  and  whether  hotel  guests  may  present  sales  and 
use  tax  exemption  certificates  in  lieu  of  paying  the  room  occupancy 
excise. 

The  room  occupancy  excise  is  set  forth  in  Chapter  64G  of  the 
Massachusetts  General  Laws.     Section  2  of  Chapter  64G  excludes 
the  following  acconunodations  from  the  excise: 

"(a)   lodging  accommodations  at  federal,  state 
or  municipal  institutions;   (b)   lodging  accom- 
modations at  religious,  charitable,  educational 
or  philanthropic  institutions;    (c)  privately 
owned  and  operated  convalescent  homes  or  homes 
for  the  aged,  infirm,  indigent  or  chronically 
ill;   (d)  religious  or  charitable  homes  for  the 
aged,  infirm,  indigent  or  chronically  ill;  and 
(e)   surnmer  camps  for  children  operated  by 
religious  or  charitable  organizations." 

There  are  no  exclusions  or  exemptions  in  Chapter  64G  that  apply 
to  occupancy  of  an  ordinary'  hotel  or  motel  room. 


LR  81-90 


-  2  - 


October  1,  1981 


The  sales  and  use  taxes  set  forth  in  Chapters  64H  and  641 
of  the  General  Laws  are  excises  separate  from  and  not  related 
to  the  room  occupancy  excise.     Therefore,  the  fact  that  a  person 
is  exempt  from  payment  of  sales  and  use  taxes  on  his  purchases 
of  tangible  personal  property  has  no  bearing  on  the  person's 
obligation  to  pay  the  room  occupancy  excise.     For  example, 
although  there  is  a  qualified  sales  and  use  tax  exemption  for 
sales  to  charitable  organizations,  there  is  no  room  occupancy 
excise  exemption  or  exclusion  for  such  organizations.  Employees 
of  such  organizations  on  business  of  the  organization  are  taxable 
on  their  occupancy;  a  direct  rental  of  hotel  or  motel  rooms  to  a 
charitable  organization  is  also  taxable. 

I  am  enclosing  a  copy  of  Letter  Ruling  80-79,  which  concerns 
the  application  of  the  room  occupancy  excise  to  occupancy  by 
federal  officers  and  employees  on  official  business  who  are 
reimbursed  by  the  federal  government  for  their  travel  expenses. 
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You  inquire  whether  income  received  by  a  Massachusetts 
resident  from  a  New  York  State  contributory  public  employee 
pension,  which  is  included  in  Massachusetts  Part  B  taxable 
income  under  existing  law,  will  be  excluded  therefrom  when 
paragraph  3-a  of  N.  Y,  Tax  Law,  Section  612(c)  takes  effect. 

Massachusetts  General  Laws  Chapter  62,  Section  3(B) (a) (4) 
provides  a  deduction  from  Part  B  adjusted  gross  income  of: 


"...any  income  from  a  contributory  annuity, 
pension,  endo'wment  or  retirement  fund  of 
any  state  or  any  political  subdivision 
thereof,  provided  that  income  from  any 
such  similar  fund  eFtablished  under  the 
laws  of  the  cominonwealth  is  not  s'obiect 
to  taxation  in  such  other  state  or 
political  subdivision."     (Emphasis  supplied). 


Paragraph  3-a  of  N.  Y.  Tax  Law, Section  612  (c)  provides 
that  the  following  are  subtracted  from  federal  adjusted 
gross  income  in  determining  New  York  adjusted  gross  income: 


"Pensions  and  annuities,  not  otherwise 
excluded  pursuemt  to_paragraph  three 
of  this  subsection  /relating  to  pensions 
of  officers  and  employees  of  New  York 
State,  its  subdivisions  and  agencies], 
to  the  extent  includible  in  gross  income 
for  federal  income  tax  purposes ,  but  not 
in  excess  of  twenty  thousand  dollars 
received  by  an  individual  who  has  attained 
the  age  of  fifty-nine  and  one-half..." 
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Paragraph  3-a  was  added  by  1981  N.  Y.  Laws,  Chapter  103, 
effective  May  15,  19  81,  and  applies  to  taxable  years  . 
commencing  on  or  after  January  1,  1982. 

Since,  after  paragraph  3-a  takes  effect,  income 
from  Massachusetts  contributory  public  employee  pensions 
will  continue  to  be  taxed  to  New  York  residents  who  have 
not  attained  age  59%,  as  well  as  to  New  York  residents  of 
any  age  to  the  extent  the  income  exceeds  $20,000,  the 
deduction  set  forth  in  Chapter  62,  Section  3(B) (a) (4)  will 
not  apply.    Therefore,  a  Massachusetts  resident  who 
receives  income  from  a  New  York  State  contributory  public 
employee  pension  will  continue  to  include  it  in  his  Massa- 
chusetts Part  B  taxable  income  after  N.  Y.  Tax  Law, Section 
612  (c)  (3-a)  takes  effect. 

Enclosed  is  a  copy  of  Technical  Information  Release 
80-4,  issued  November  14,  1980,  which  describes  the  Massa- 
chusetts income  taxation  of  contributory  pensions  from 
other  states. 
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You  request  a  ruling  concerning  the  taxation  of  pensions 
paid  to  eligible  employees  of  savings  banks  which  participate 
in  the  Savings  Banks  Employees  Retirement  Association. 

The  Savings  Banks  Employees  Retirement  Association  was 
organized  pursuant  to  Section  74  of  Chapter  168  of  the  General 
Laws  for  the  purpose  of  providing  pensions  for  eligible 
employees  of  the  participating  banks  who  retire  on  account  of 
age  or  disability.     Eligible  employees  may  contribute  a 
portion  of  their  salaries  or  wages;  such  contributions  shall 
be  deducted  by  the  employing  banks  and  paid  to  the  Association. 
A  participating  bank  may  also  contribute  to  the  funds  of  the 
Association  as  specified  in  Section  74. 

Section  76  of  Chapter  168  states  that  "^t^he  property  of 
the  association,  the  portion  of  the  wages  or  salary  of  any 
employee  deducted  or  to  be  deducted  under  sections  seventy-four 
and  seventy- five,  the  right  of  an  employee  to  an  annuity  or 
pension,  and  all  his  rights  in  the  funds  of  the  association, 
shall  be  exempt  from  taxation...". 

Section  76  exempts  from  taxation  an  employee's  "right  to 
an  annuity  or  pension"  and  his  "rights  in  the  funds  of  the 
association"  prior  to  receiving  payments.     It  does  not  exempt 
amounts  actually  distributed  to  an  employee. 
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Based  on  the  foregoing: 

1.  Amounts  contributed  by  employees  and  employers  for 
the  benefit  of  eligible  employees  participating  in  the 
Savings  Banks  Employees  Retirement  Association  Pension  Plan 
are  not  taxable  to  the  employee  under  Massachusetts  personal 
income  tax  laws  in  the  year  the  funds  are  contributed. 

2.  Such  amounts  are  not  subject  to  withholding  of 
Massachusetts  income  taxes  at  the  time  such  amounts  are 
contributed  and  are  not  included  on  the  Form  W-2  (Wages  and 

Statement)  as  wages  or  other  compensation  until  the  year 
in  which  the  funds  are  made  availaible  to  the  employees. 

3.  Amounts  paid  to  eligible  employees  are  includible 
in  Massachusetts  gross  income  and  are  subject  to  withholding 
of  Massachusetts  income  taxes  during  the  taxable  year  in 
which  such  amounts  are  paid  or  otherwise  made  available  to 
such  employees  through  retirement  or  disability. 
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You  represent  a  paint  distributor  who  sells  paint  to  an 
automobile  body  shop  for  use  in  the  repair  of  damaged  motor 
vehicles.     You  inquire  whether  the  distributor  may  accept  an 
exempt  purchaser  certificate  (Form  ST-5)  in  lieu  of  collect- 
ing a  sales  tax  on  its  sales  of  paint  to  the  body  shop  for 
such  purposes. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
an  excise  on  sales  at  retail  of  tangible  personal  property  in 
Massachusetts.     "Sales  at  retail"  do  not  include  sales  for 
resale  in  the  regular  course  of  business  (G.L.  c.  64H,  s.  1(13)). 

Section  1(13) (c)  of  Chapter  64H  excludes  from  the  defini- 
tion of  "sale  at  retail" 

"personal  service  transactions  which  involve 
no  sale  or  which  involve  sales  as  inconse- 
quential elements  for  which  no  separate 
charges  are  made." 

Sales  and  Use  Tax  Regulation  64H.03  explains  the  applica- 
tion of  the  Massachusetts  sales  and  use  taxes  to  service 
enterprises.    It  provides  in  Subsection  (2)  that  a  service 
transaction  is  not  subject  to  the  sales  tax  where: 
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(1)  The  real  object  of  the  transaction  is  the 
service  itself,  and  no  transfer  of  tangible 
personal  property  occurs;  or 

(2)  The  real  object  of  the  transaction  is  the 
service  itself,  and  an  inconsequential 
transfer  of  tangible  personal  property 
occurs,  and  the  service  enterprise  does  not 
separately  state  the  purchase  price  of  the 
property  on  the  bill  to  the  customer. 

Based  on  the  foregoing,  it  is  ruled  that  the  automobile 
body  shop  is  the  consumer  of  paint  that  it  purchases  for  use 
in  the  repair  of  motor  vehicles?  the  paint  distributor  must 
collect  the  sales  tax  on  its  sales  of  paint  to  the  body  shop 
for  such  purposes. 


Form  ST-5,  the  exempt  purchaser  certificate,  is  used  in 
the  case  of  sales  to  a  purchaser  which  is  exempt  from  federal 
tax  under  Section  501(c) (3)  of  the  Internal  Revenue  Code,  xt 
may  not  be  accepted  by  the  distributor  in  lieu  of  collecting 
the  tax  on  its  sales  to  the  automobile  body  shop  of  paint  for 
use  in  the  repair  of  motor  vehicles.    Likewise,  since  the  body 
shop  will  not  resell  the  paint  or  use  it  for  a  purpose  that 
exempts  its  purchase  from  the  tax,  the  distributor  may  not 
accept  a  resale  certificate  (Form  ST-4)  or  an  exempt  use 
certificate  (Form  ST-12)  in  lieu  of  collecting  the  tax. 


Y&xy  truly  yours 


Commissioner  of  Revenue 
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("Company")  is 

engaged  in  the  business  of  producing  and  selling  videotape 
cassette  recordings  of  home  and  office  interiors.    The  purchaser 
of  a  cassette  keeps  it  as  an  inventory  of  the  contents  of  his 
home  or  office  to  facilitate  recovery  of  insurance  proceeds  in 
the  event  of  a  loss. 

In  billing  for  a  cassette,  the  Company  breaks  our  separate 
eunounts  for  the  cost  of  the  blank  cassette  and  for  "labor" 
associated  with  production  of  the  finished  recording.  You 
inquire  whether  both  components  of  the  charge  are  subject  to 
tax. 

The  Massachusetts  sales  tax  is  an  excise  imposed  upon 
retail  sales  of  tamgible  personal  property  at  the  rate  of  five 
per  cent  of  a  vendor's  "gross  receipts,"  that  is,  five  per  cent 
of  the  total  sales  price  received  by  the  vendor  as  consideration 
for  retail  sales  (G.L.  c.  64H,  ss.  1(6),  2). 

The  "sales  price"  is  defined  in  Chapter  64H  as  the  total 
amount  paid  by  a  purchaser  to  a  vendor  as  consideration  for  a 
retail  sale;  no  deduction  may  be  taken  on  account  of  "the  cost 
of  materials  used,  labor  or  service  cost,... or  other  expenses" 
(G.L.  c.  64H,  s.  1(14) ) . 
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Based  on  the  foregoing,  it  is  ruled  that  the  Company's 
total  charge  for  the  videotape  cassette  recording  is  subject 
to  tax,  whether  or  not  components  of  the  charge  are  separately 
stated. 
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("Periodical")  is  published 
in  Boston  by  ("Publisher") .     You  inquire 

whether  the  Massachusetts  sales  tax  applies  to  sales  of  the 
Periodical  in  Massachusetts.     You  also  ask  whether  the 
Publisher's  charges  to  advertisers  for  advertising  space  in 
the  Periodical  are  subject  to  tax. 

The  Periodical  is  a  tabloid-sized  weakly  that  reports  on 
matters  of  interest  to  the  legal  comTiUnity .     It  consists  of 
articles  that  summarize  and  provide  background  in^onnation 
about  legal  controversies,  short  technical  accounts  of  legal 
opinions  and  administrative  regulations,  full  texts  of  selected 
opinions,  news  about  promotions  and  retirements  in  the  legal 
profession,  snd  some  advertising. 

One-year  subscriptions  to  the  Periodical  cost  forty-eight 
dollars;  two-yeair  subscriptions  are  available  for  ninety 
dollars. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
an  excise  on  sales  at  retail  of  tangible  personal  property  in 
!!assachusetts  by  any  vendor.     Sales  of  newspapers  and  magazines 
are  exempt  from  the  tax  (G.L.  c.  64H,  s.  6 (m) ) . 
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Based  on  the  foregoing  facts ,  it  is  ruled  that  the 
Periodical  is  a  "newspaper"  within  the  meaning  of  Chapter  64H, 
Section  6 (m) .    Therefore,  the  Publisher's  sales  of  the 
Periodical  are  exempt  from  the  sales  tax. 

The  sales  tax,  does  not  apply  to  a  publication's  charges 
for  advertising  space. 
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You  inquire  whether 

("Carrier"),  is  subject  to  taxation 
under  General  Laws  Chapter  64A  on  its  purchases  of  gasoline. 
The  Carrier,  which  is  a  "regional  transit  authority"  orgamized 
under  Chapter  16 IB,  provides  common  carrier  service 

It  operates  a  "dial-a-ride"  system  which  uses  small 
van-type  vehicles  that  are  fueled  at  various  gasoline  stations. 


General  Laws  Chapter  64A,  Section  4,  requires  that  every 
distributor,  unclassified  exporter,  unclassified  importer,  and 
oil  company  pay  a  tax  on  gasoline.     Section  S  of  Chapter  64A 
states  that  "tlie  tax  in  every  instance  shall  ba  borne  by  the 
purchaser..."    Under  Section  1(e)  of  Chapter  64A,  the  definition 
of  purchaser  includes  "its  usual  meaning." 

General  Laws  Chapter  161B,  Section  13  provides: 

"^a]n  authority  and  all  its  real  and  personal 
property  shall  be  exempt  from  taxation  and 
from  betterments  and  special  assessments?  and 
an  authority  shall  not  be  required  to  pay  any 
tax,  excise  or  assessment  to  or  for  the  com- 
monwealth or  any  of  its  political  subdivisions; 
nor  shall  an  authority  be  required  to  pay  any 
fee  or  charge  for  any  permit  or  license  issued 
to  it  by  the  commonwealth,  by  ajiy  department, 
board  or  officer  thereof,  or  by  any  political 
subdivision  of  the  commonwealth,  or  by  any 
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department,  board  or  officer  of  such  political 
subdivision.     Bonds  and  notes  issued  by  an 
authority,  their  transfer  and  the  income  there- 
from, including  any  profit  made  on  the  sale 
thereof,  shall  at  all  times  be  free  from  taxa- 
tion within  the  commonwealth." 

Based  on  the  foregoing,  it  is  ruled  that  the  Carrier  is  not 
subject  to  taxation  on  its  purchases  of  gasoline. 


Very  truly  yours. 


tmmissioner 


of  Revenue 
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("Store")  is  a  vendor  located  in 
Massachusetts.    You  inquire  whether  the  Massachusetts  sales 
tax  applies  to  sales  at  the  Store  of  items  that  the  Store 
wails  out  of  state.     In  some  instances,  the  items  are  sold 
to  customers  who  are  nonresidents  of  Massachusetts y  and  the 
Store  mails  the  items  to  the  out-of-state  addresses  of  the 
custcners.     In  other  instances,  customers  purchase  the  items 
as  gilts  for  nonresidents  of  Massachusetts,  and  the  Store 
m.ails  them  to  the  out-of-state  addresses  of  the  persons  for 
whom  t"hey  are  purchased. 

Massachusetts  General  Laws  Chapter  64H,  Section  2 
imposes  an  excise  on  sales  at  retail  of  tangible  personal 
property  in  Massachusetts  by  any  vendor.    A  sale  takes  place 
in  Massachusetts  if  title  to  or  possession  of  the  property 
is  transferred  in  Massachusetts  (G.L.  c.  64H,  s.  1(12) (a)). 

Section  6 (b)  of  Chapter  64H  provides  that  the  sales  tax 
does  not  apply  to 

'Yslales  of  tangible  personal  property. 
which  the  vendor  is  obligated  under  the 
terms  of  any  agreement  to  deliver  to  a 
purchaser  outside  the  commonwealth  or 
to  an  interstate  carrier  for  delivery 
to  a  purchaser  outside  the  commonwealth." 
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Also  exempt  from  the  tax  are 

"^s'^Ales  of  printed  material  which  is 
manufactured  in  the  Commonwealth  to 
the  special  order  of  a  purchaser,  to 
the  extent  such  material  is  delivered 
to  an  interstate  carrier,  a  mailing 
house  or  a  United  States  Post  Office 
for  delivery  or  mailing  to  a  purchaser 
located  outside  the  commonwealth  or  to 
a  purchaser's  designee  located  outside 
the  Commonwealth."     (G.L.  c.  €4B,  s.  6 
(ff).) 

Based  on  the  foregoing,  it  is  ruled  that: 

(1)  Sales  at  the  Store  to  customers  who  are 
nonresidents  of  Massachusetts  are  not 
subject  to  tdLX  where  the  Store  is  obligated 
under  a  bill  of  sale  or  other  agreement  to 
mail  the  item  purchased  to  the  customer's 
out-of-state  address. 

(2)  Except  with  respect  to  sales  of  printed 
material  manufactured  in  Massachusetts 
to  the  special  order  of  a  purchaser,  the 
sales  teix  applies  to  sales  at  the  Store 
of  the  gift  items  that  are  mailed  by  the 
Store  to  the  out-of-state  address  of  a 
person  designated  by  the  customer. 


Commissioner  of  Revenue 
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("Company")  is  engaged  in  the  business  of 
typing  resumes,  reports  and  letters  for  its  customers  on  a 
word  processing  machine  located  at  the  Company's  business 
premises.    The  customer  brings  in  a  draft  of  the  item  to  be 
typed,  and  the  Company  prepares  a  finished  typed  copy  for 
the  customer. 

The  Company  does  not  advise  customers  concern>.ng  the 
format  or  contents  of  the  material  to  be  typed. 

The  Company  charges  its  customers  at  an  hourly  rate 
based  on  the  time  spent  by  the  operator  of  the  word  process- 
ing machine  in  preparing  the  finished  typed  copy  (including 
time  spent  preparing  preliminary  versions  from  which 
corrections  are  made  and  time  spent  in  actually  making 
corrections) . 

-  Massachusetts  General  Laws  Chapter  64Hr  Section  2 
imposes  a  sales  tax  on  sales  at  retail  of  tangible  personal 
property.    A  sale  includes  "/a]  transfer  for  a  consideration 
of  the  title  or  possession  of  tangible  personal  property 
which  has  been  produced,  fabricated  or  printed  to  the 
special  order  of  the  customer,  or  of  any  publication." 
(G.L.  c.   64H,  s.  1(12)  (e) ) , 
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Section  1(14)  of  Chapter  64H  provides  that  any  zunount 
paid  for  any  services  that  are  a  part  of  a  sale  must  be 
included  in  determining  the  sales  price,  and  that  no 
deduction  may  be  taken  on  account  of  the  cost  of  materials 
used,  labor  or  service  cost,  or  other  expenses.    On  the 
other  hand.  Section  1(13)  (c)   of  Chapter  64H  excludes  from 
the  definition  of  "sale  at  retail"  personal  service  trans- 
actions which  involve  no  sale  or  which  involve  sales  as 
inconsequential  elements  for  which  no  separate  charges  are 
made . 

Based  on  the  foregoing,  it  is  ruled  that  the  Compemy's 
charges  for  typing  resumes,  reports  aind  letters  are  not 
subject  to  the  sales  tax.     The  Company  is  the  consumer  of 
the  paper  and  other  materials  it  uses  in  the  conduct  of 
its  business;  it  must  pay  the  sales 'tax  on  its  purchases  of 
such  materials. 


Very  truly  yours, 


LJH :  JXD :  mf 
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("Company")  is  engaged 
in  the  business  of  manufacturing  and  operating  water  vending 
machines.    The  machines  are  placed  in  supermarkets  and  are 
operated  by  coins  inserted  by  the  customers.     The  machines 
process  water  for  drinking  and  dispense  it  by  the  gallon 
into  the  customers'  containers.     You  inquire  whether  water 
sold  from  these  vending  machines  is  subject  to  the  Massachu- 
setts sales  tax. 

Massachusetts  General  Laws  Chapter  64H,  Section  6(h) 
exempts  from  sales  tetx  food  products  for  human  consumption 
other  than  meals  provided  by  a  restaurant. 

Based  on  the  foregoing,  it  is  ruled  that  the  Company's 
sales  of  water  intended  for  human  consumption  and  dispensed 
by  the  gallon  from  a  vending  machine  are  exempt  from  the 
sales  tax. 


Commissioner  of  Revenue 
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You  are  a  former  federal  civil  service  employee  who  has  been 
found  to  be  disabled  by  the  federal  Office  of  Personnel  Manage- 
ment (0PM) .    You  are  receiving  a  federal  disability  retirement 
annuity  and  request  a  ruling  as  to  the  Massachusetts  income 
taxation  of  the  annuity, 

A  federal  civil  service  employee  is  required  to  contribute 
a  portion  of  his  salary  to  the  federal  Civil  Service  Retirement 
and  Disability  Fund.     (5  U.3.C.  8334)  .     Under  the  civil  service 
system,  an  employee  who  has  completed  5  years  of  service  and 
has  been  found  by  OFM  to  be  disabled  is  entitled  to  a  disability 
retirement  annuity.     Until  he  reaches  the  age  of  60,  to  continue 
to  receive  the  annuity,  an  employee  who  is  not  permanently  dis- 
abled must  undergo  yearly  medical  examinations  under  the  direction 
of  0?M  and  meet  certain  earning  capacity  limitations.     (5  U.S.C. 
8337). 

General  Laws  Chapter  62,  Section  2  defines  Massachusetts 
gross  income  as  federal  gross  income  with  some  modifications. 
Section  2(a)(2)(E)  deducts  from  federal  gross  income  in  deter- 
mining Massachusetts  gross  income  "...income  from  any  contribu- 
tory annuity,  pension,  endowment  or  retirement  fund  of  the 
United  States  government ...  to  which  the  employee  has  contributed." 
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Based  on  the  foregoing  it  is  ruled  that  the  income  from 
your  federal  contributory  disability  retirement  annuity  is  not 
includible  in  Massachusetts  gross  income. 


Very  truly  yours, 


(7^ 


Coromi'ssioner  of  Reve 
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You  request  a  ruling  concerning  the  income  tax  treatment 
of  contributions  to  and  pensions  paid  by  the  Co-operative  Banks 
Employee  Retire.T.ent  Association  Pension  Plan. 

The  Co-operative  Banks  Employees  Retirement  Association 
was  organized  pursuant  to  Section  51  of  Chapter  170  of  the 
Massachusetts  General  Laws  for  the  purpose  of  providing  pensions 
for  eligible  employees  of  the  participating  banks  who  retire  on 
account  of  age  or  disability.     Eligible  employee??  may  contribute 
a  portion  of  their  salaries  or  wages;  such  contributions  shall 
be  deducted  by  the  employing  banks  and  paid  to  the  Association. 
A  participating  bank  may  also  contribute  to  the  funds  of  the 
Association. 

Section  53  of  Chapter  170  states  that  "^tPhe  property  of 
the  association,  the  portion  of  the  wages  or  salary  of  any 
employee  deducted  or  to  be  deducted  under,  or  under  authority 
of,  sections  fifty-one  and  fifty-two,  the  right  of  an  employee 
to  an  annuity  or  pension,  and  all  his  rights  in  the  funds  of 
the  association,  shall  be  exempt  from  taxation...". 
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Section  53  exempts  from  taxation  an  employee's  "right  to 
an  annuity  or  pension"  and  his  "rights  in  the  funds  of  the 
association"  prior  to  receiving  any  payments.     It  does  not 
exempt  amounts  actually  distributed  to  an  employee. 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  Amounts  contributed  by  employees  and  employers  for 
the  benefit  of  eligible  employees  participating  in  the 
Co-operative  Banks  Employees  Retirement  Association  Pension 
Plan  are  not  taxable  to  the  employee  under  Massachusetts 
personal  income  tax  laws  in  the  year  the  funds  are  contributed. 

2.  Such  amounts  are  not  subject  to  withholding  of 
Massachusetts  income  taxes  at  the  time  such  amounts  are 
contributed  smd  are  not  included  on  the  Form  W-2   (Wages  and 
Tax  Statement)  as  wages  or  other  compensation  until  the  year 
in  which  the  funds  are  made  available  to  the  employees. 

3.  Amoiints  paid  to  eligible  employees  are  includible  in 
their  Massachusetts  gross  income  and  are  subject  to  withhold- 
ing of  Massachusetts  income  taxes  during  the  taxable  year  in 
which  such  amounts  are  paid  or  otherwise  made  available  to 
such  employees  through  retirement  or  disability. 


Commissioner  of  Revenue 
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Ycu  request  a  ruling  cor.cerning  the  Massachusetts  income  tax 
consequences  of  ths  liquidation  of  the  ("Trust")* 
a  Massachusetts  realty  -trust. 

Che  Trust  was  organized  on  August  1,  1960  as  a  Massachusetts 
corporate  trust,   and  is  engaced  in  the  business  of  leasing  real 
estate  situated  in  Massachusetts.     Its  principal  place  of  business 
is  Rhode  Island.     It  has  75  shares  of  beneficial 

interest,   25  of  which  are  held  by  each  of  three  shareholders,  one 
of  which  is  aji  individual  and  two  of  which  are  trusts.  The 
individual  shareholder  is  not  a  Massachusetts  resident,  and  the 
shareholders  that  are  trusts  were  created  under  the  wills  of 
persons  who  died  nor.-residents  of  Massachusetts, 

Under  the  Trust's  proposed  plan  of  liquidation,  the  trustees 
will  be  authorized  and  directed  to  wind  up  the  Trust's  affairs, 
to  collect  cu-d  reduce  to  possession  its  assets,  to  pay  or  provide 
for  its  liabilities,  and  zo  distribute  the  assets,  subject  to  all 
remaip-iag  liabilities,  to  its  shareholders  in  proportion  to  and 
in  cancellation  of  the  nuriber  of  shares  owned  by  them.  The  Trust 
will  not  sell  its  assets  prior  to  the  liquidation. 
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A  Massachusetts  corporate  trust  is  subject  to  taxation  under 
Chapter  62  of  c:h^  General  Laws.     Massachusetts  gross  income  is 
"i-^cral  '^rcsi"  irtcorrie  as  defined  under  the  Internal  Revenue  Code, 
w'^th  ce::rtttiri  modifications   (G.L.  c,  62,  ss.  1,  2).     With  excep- 
t:ions  not  here  relevant,  the  Massachusetts  adjusted  gross  income 
of  a  corporate  trust  is  deteriiiir.ed  as  though  it  were  a  resident 
natural  perbon  (G.L.  c.  62,  s.   8(a));  accordingly,  only  those 
previsions  cf  the  Code  applicable  to  natural  persons  apply  in 
tiie  determination  of  the  Massachusetts  adjusted  gross  income  of 
a  corporate  trust  (see  B.  W.  Company  v.  State  Tax  Commission, 
370  Mass.  18,  21  n.'T~{l§76 ) )  .  " 

For  federal  tax  purposes,  the  Trust  is  an  association  taxable 
as  a  corporation.     Under  Section  336  of  the  Code,  a  corporation 
ordinarily  recognizes  no  gain  or  loss  for  federal  tax  purposes  on 
the  distribution  of  property  in  partial  or  complete  liquidation. 

Under  Section  331  of  the  Code,  amounts  distributed  in  complete 
liquidation  of  a  corporate  trust  are  treated  by  shareholders  as 
received  in  full  payment  in  exchange  for  their  shares  in  the  trust. 

Individual  non-residents  of  Massachusetts  and  trusts  created 
under  the  will  of  a  person  who  died  a  non-resident  of  Massachu- 
setts are  subject  to  Massachusetts  income  tax  only  on  their  items 
of  gross  income  from  sources  within  the  Commonwealth,  that  is,  on 
items  cf  gross  income  derived  from  or  effectively  connected  with 
any  trade  or  business  carried  on  by  the  taxpayer  in  Massachusetts 
or  derived  from  the  ownership  of  any  interest  in  real  or  tangible 
personal. property  in  Massachusetts   (G.L.  c.  62,  ss.  5A,  10(c),  (d) )  . 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  The  distribution  of  the  assets  of  the  Trust  in  com.plete 
liquidation  of  the  Trust  will  not  result  in  the  recognition  of 
gain  or  loss  to  the  Trust  for  Massachusetts  income  tax  purposes. 

2.  Shareholders  that  are  individual  non-residents  or 
trusts  created  under  the  wills  of  persons  who  died  non-residents 
of  Massachusetts  will  not  be  subject  to  Massachusetts  income  tax 
on  receipt  of  the  property  of  the  Trust  distributed  to  them  in 
liquidation  of  the  Trust. 
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You  request  a  ruling  concerning  the  Massachusetts  income  tax 
consequences  of  the  liquidation  of  two  Massachusetts  corporate 
trusts:  ("Trust  A") ,  and 

("Trust  B") . 

Trust  A  was  organized  on  August  1,  1960  and  is  engaged  in 
the  business  of  leasing  real  estate  in  Massachusetts.  Trust  B 
was  organized  on  February  1,  1961  and  is  engaged  in  the  business 
o£  operating  a  public  warehouse  located  in  Massachusetts.  The 
principal  place  of  business  o£  both  trusts  is  Rhode 
Island. 

Trust  A  has  400  shares  of  beneficial  interest,  all  of  which 
are  owned  by  Trust  B. 

Trust  B  has  400  shares  of  beneficial  interest  divided  among 
eight  shareholders,  five  of  which  are  individuals  and  three  of 
which  are  trusts.    The  individual  shareholders  of  Trust  B  are 
not  Massachusetts  residents.    Of  the  three  shareholders  that  are 
trusts,  two  are  inter  vivos  trusts  created  by  non-residents  of 
Massachusetts  and  having  no  Massachusetts  resident  trustees;  the 
third  trust  was  created  under  the  will  of  a  person  who  died  a 
non-resident  of  Massachusetts. 
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The  proposed  plan  cf  liquidation  for  Trust  A  and  Trust  B 
provides  that  the  trustees  of  Trust  B  will  be  authorized  and 
directed  to  wind  up  the  trust's  affairs,  to  collect  and 
reduce  to  pos^session  its  assets,  to  pay  or  provide  for  its 
liabilities/  and  to  distribute  its  assets  (including  the  shares 
of  Trust  A),  subject  to  all  remaining  liabilities,  to  its  share- 
holders in  proporticn  to  and  in  cancellation  of  the  number  of 
shares  owned  by  them.     Immediately  after  the  liquidation  of 
Trust  B,  the  trustees  of  Trust  A  will  wind  up  its  affairs, 
collect  and  reduce  to  possession  its  assets,  pay  or  provide 
for  its  liabilities,  and  distribute  its  assets,  subject  to  all  . 
remaining  liabilities,  to  its  shareholders  in  proportion  to 
and  in  cancellation  of  the  number  of  shares  owned  by  them. 
Neither  Trust  A  nor  Trust  B  will  sell  its  assets  prior  to  its 
liquidation. 

A  Massachusetts  corporate  trust  is  subject  to  taxation 
under  Chapter  62  of  the  General  Laws.    Massachusetts  gross 
income  is  federal  gross  income  as  defined  under  the  Internal 
Revenue  Code,  with  certain  modifications  (G.L.  c.  62,  ss.  1, 
2) .    With  exceptions  not  here  relevant,  the  Massachusetts 
adjusted  gross  income  of  a  corporate  trust  is  determined  as 
though  it  were  a  resident  natural  person  (G.L.  c.  62,  s.  8(a)); 
accordingly,  only  those  provisions  of  the  Code  applicable  to 
natural  persons  apply  in  the  determination  of  the  Massachusetts 
adjusted  gross  income  of  a  corporate  trust  (see  B .  W .  Company  v. 
State  Tax  Commission,  370  Mass.  18,  21  n.  4  TT^76) ) . 

For.  federal  tax  purposes.  Trust  A  and  Trust  B  a.'e  associa- 
tions taxable  as  corporations.    Under  Section  336  of  the  Code, 
a  corporation  ordinarily  recognizes  no  gain  or  loss  for  federal 
tax  purposes  on  the  distribution  of  property  in  partial  or 
complete  liquidation. 

Under  Section  331  of  the  Code,  sutiounts  distributed  in 
complete  liquidation  of  a  corporate  trust  are  treated  by 
shareholders  as  received  in  full  payment  in  exchange  for  their 
shares  in  the  trust. 

Individual  non-residents  of  Massachusetts,  inter  vivos 
trusts  created  by  non-residents  of  Massachusetts  and  having 
no  Massachusetts  resident  trustees,  and  trusts  created  under 
the  will  of  a  person  who  died  a  non-resident  of  Massachusetts, 
are  subject  to  Massachusetts  income  t£Lx  only  on  their  items  of 
gross  income  from  sources  within  the  Commonwealth,  that  is,  on 
items  of  gross  income  derived  from  or  effectively  connected 
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with  any  trade  or  business  carried  on  by  the  taxpayer  in  Massa- 
chusetts or  derived  from  the  ownership  of  any  interest  in  real 
or  tangible  personal  property  in  Massachusetts  (G.L.  c.  62, 
ss.  5A,  10 (c) ,    (d) ) . 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  The  distribution  of  the  assets  of  Trust  B  in  complete 
liquidation  of  Trust  B  will  not  result  in  the  recognition  of 
gain  or  loss  to  Trust  B  for  Massachusetts  income  tax  purposes. 

2.  Shareholders  of  Trust  B  that  are  individual  non-residents, 
inter  vivos  trusts  created  by  non-residents  of  Massachusetts  and 
having  no  Massachusetts  resident  trustees,  or  trusts  created  under 
the  will  of  a  person  who  died  a  non-resident  of  Massachusetts, 
will  not  be  subject  to  Massachusetts  income  tax  on  receipt  of 

the  property  of  Trust  B  distributed  to  them  in  liquidation  of 
Trust  B. 

3.  The  distribution  of  the  assets  of  Trust  A  in  complete 
liquidation  of  Trust  A  will  not  result  in  the  recognition  of 
gain  or  loss  to  Trust  A  for  Massachusetts  income  tax  purposes. 

4.  Shareholders  of  Trust  A  that  are  individual  non-residents, 
inter  vivos  trusts  created  by  non-residents  of  Massachusetts  and 
having  no  Massachusetts  resident  trustees,  or  trusts  created  under 
the  will  of  a  person  who  died  a  non-resident  of  Massachusetts, 
will  not  be  subject  to  Massachusetts  income  tax  on  receipt  of 

the  property  of  Trust  A  distributed  to  them  in  liquidation  of 
Trust  A.* 
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("Company")  is  a  registered  Massachusetts 
sales  tax  vendor.     You  inquire  whether  the  Massachusetts  sales  tax 
applies  to  the  Company's  sales  of  tangible  personal  property  in  the 
following  circumstances. 

The  items  sold  are  transported  from  the  Company's  Massachu- 
setts business  premises  to  the  out*-of-state  offices  of  its  cus- 
tomers, for  use  out  of  state.    The  goods  may  be  picked  up  in 
Massachusetts  by  the  customer  and  transported  out  of  state  in  the 
customer's  own  vehicle,  delivered  out  of  state  by  the  Company  in 
a  Company  vehicle,  or  shipped  out  of  state  by  a  common  carrier. 
In  the  last  case,  the  F.O.B.  point  may  be  Massachusetts  or  the 
destination  state,  and  shipment  may  be  contracted  and  paid  for  by 
the  Company  or  the  custmer. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes  an 
excise  on  sales  at  retail  of  tangible  personal  property  in  Massa- 
chusetts.    A  sale  of  tangible  personal  property  takes  place  in 
Massachusetts  if  title  to  or  possession  of  the  property  is  trans- 
ferred in  Massachusetts   (G.L.  c.  64H,  s,  1(12) (a)).     Section  6(b) 
of  Chapter  64H  provides  that  the  sales  tax  does  not  apply  to  sales 
of  tangible  personal  property  "which  the  vendor  is  obligated  under 
the  terms  of  any  agreement  to  deliver  to  a  purchaser  outside  the 
commonwealth  or  to  an  interstate  carrier  for  delivery  to  a  pur- 
chaser outside  the  commonwealth." 
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Based  on  the  foregoing,  it  is  ruled  that: 

(1)  The  sales  tax  applies  to  the  Company's  sales  of 
tangible  personal  property  to  customers  who 
pick  up  the  items  sold  at  the  Company's  Massa- 
chusetts business  premises  and  themselves  trans- 
port the  items  out  of  state. 

(2)  The  sales  tax  does  not  apply  to  the  Company's 
sales  of  tangible  personal  property  where,  by 
the  terms  of  any  agreement,    (a)   the  Company 
must  deliver  the  items  sold  to  an  out-of-state 
customer  in  the  Company's  own  vehicle;  or 

(b)   the  Company  must  deliver  the  items  sold  to 
a  common  carrier  for  delivery  to  the  customer 
out  of  state,  whether  the  Company  or  the 
customer  contracts  and  pays  for  the  shipment, 
and  whether  the  F.O.B.  point  is  Massachusetts 
or  the  destination  state. 

You  also  inquire  whether  local  sales  taxes  apply  to  the 
Company's  intrastate  sales  of  tangible  personal  property  in 
Massachusetts . 

The  Massachusetts  sales  and  use  taxes  are  five  per  cent 
taxes  imposed  at  the  state  level;  there  is  no  authority  for 
imposition  of  a  local  sales  or  use  tax  by  any  political  sub- 
division of  Massachusetts. 
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("Company")   is  engaged  in  the 
business  of  modifying  vehicles,  especially  vans,  for  use  in 
transporting  handicapped  people.     The  vehicles  are  modified 
by  installing  wheelchair  lifts,  power  seats,  hand  controls, 
and  extended  roofs.    No  separate  charge  is  made  for  installa- 
tion of  the  equipment.    You  inquire  whether  the  modification 
of  vehicles  for  use  by  the  handicapped  is  subject  to  the 
Massachusetts  sales  tax.    You  also  inquire  whether  the  sale 
of  modified  vehicles  is  subject  to  the  sales  tax. 

Massachusetts  General  Laws  Chapter  64H,  Section  2 
imposes  a  tax  on  sales  at  retail  of  tangible  personal  prop- 
erty in  Massachusetts.    Chapter  64H,  Section  1(14)  provides 
that,  in  determining  the  sales  price  on  which  the  tax  is 
based,  no  deduction  shall  be  taken  on  account  of  the  cost  of 
materials  used,  or  labor  or  service  costs;  it  also  provides 
that  the  sales  price  includes  any  amount  paid  for  any  services 
that  are  a  part  of  the  sale. 

Section  1(14)  (c)  of  Chapter  64H  provides  that  in  deter- 
mining the  "sales  price",  there  shall  be  excluded  "the  amount 
charged  for  labor  or  services  rendered  in  installing  or  apply- 
ing the  property  sold." 
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General  Laws  Chapter  64H,  Section  6 (u)  exempts  from  sales 
tax  the 

•'/i7ale  of  a  motor  vehicle  purchased  by  and 
?or  the  use  of  a  person  who  has  suffered 
loss,  or  permanent  loss  of  use  of,  both  . 
legs  or  both  arms  or  one  leg  and  one  arm. 
This  exemption  shall  apply  to  one  motor 
vehicle  only  owned  and  registered  for  the 
personal,  noncommercial  use  of  such  person.** 

Based  on  t-he  foregoing,  it  is  ruled  that: 

1.  The  Company's  charges  for  modifying  vehicles  for  use 
by  handicapped  persons  are  subject  to  the  sales  tax. 

2,  Sales  of  modified  vehicles  for  use  by  the  handicapped 
are  subject  to  the  sales  tax,  except  where  the  vehicle  is 
purchased  by  and  for  the  use  of  a  person  who  has  suffered  loss, 
or  permanent  loss  of  use  of,  both  legs,  both  arms,  or  one  leg 
and  one  arm.    This  exemption  applies  to  one  vehicle  only,  owned 
and  registered  for  the  personal,  noncommercial  use  of  such 
person. 
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Your  client  ("Ski  Area")   operates  a  ski  resort  located  in 
Massachusetts.     The  Ski  Area  purchases  snow  making  equipment 
and  uses  it  to  produce  snow  for  its  ski  slopes.     You  inquire 
whether  the  Massachusetts  sales  tax  applies  to  purchases  of 
equipment  used  to  produce  snow  and  to  purchases  of  electricity 
used  to  operate  such  equipment. 

Massachusetts  General  Laws  Chapter  64H,  Section  6(r) 
exempts  from  tax  sales  of  materials,  tools  and  fuel,  or  any 
substitute  therefor,  which  are  consumed  ar.d  used  directly  and 
exclu  .vely  in  an  industrial  plant  in  the  actual  manufacture 
of  tangible  personal  property  to  be  sold. 

Chapter  64K,  Section  6(s)  exempts  from  tax  sales  of 
machinery,  or  replacement  parts  thereof,  used  directly  and 
exclusively  in  an  industrial  plant  in  the  actual  manufacture, 
conversion  or  processing  of  tangible  personal  property  to  be 
sold. 

Chapter  64H,  Section  6(i)  exempts  from  tax  the 

"sales,  furnishing  or  service  of  gas,  water, 
electricity,  steam,  telephone  and  telegraph." 

Based  on  the  foregoing,  it  is  ruled  that  the  Ski  Area's 
purchases  of  equipment  used  to  produce  snow  are  subject  to  the 
sales  tax;  its  purchases  of  electiricity  used  to  operate  such 
equipment  are  exempt  from  sales  tax. 

iry  truly  your^>^ 
-Commissioner  of  Revenue''^ 
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Commissioner 
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Mr .  Zl/ 


is  having 


an  addition  to  his  Massachusetts  residence  constructed.  The 
addition  has  been  designed  to  use  energy  from  the  sun  to  reduce 
heating  costs  for  the  addition  and  for  the  residence  as  a  whole. 
Mr.   /T/      has  requested  a  letter  ruling  determining  what  portion 
of  the  addition  will  be  exempt  from  local  property  taxation  under 
General  Laws  Chapter  59,  Section  5,  Forty-fifth. 

The  addition  will  be  a  two-story  structure  with  a  living 
room  and  an  extension  of  the  existing  kitchen  on  the  upper  level, 
and  a  playroom  and  a  study  on  the  lower  level. 

The  longest  wall  of  the  addition  will  face  south;  double 
thermopane  windows  will  comprise  most  of  the  south-facing  wall. 
The  windows  will  be  equipped  with  thermal  drapes  or  detachable 
insulation  panels  to  minimize  heat  loss  at  night.     The  south- 
facing  windows  on  the  upper  level  will  be  set  at  an  angle  from 
the  vertical  so  that  exposure  to  the  sun  will  be  greatest  during 
the  winter  months i 

The  upper  level  will  have  a  slate  floor,  supported  by 
twelve-inch  joists,  that  will  act  as  a  heat  absorber. 

The  lower  level  will  have  a  four-inch-thick  cement  floor, 
V7ith  a  gravel  base  beneath  it. 
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A  "thenric  ^  storage  box"  will  be  built  into  the  lower  level. 
The  box  will  contain  thermal  storage  rods  made  up  of  a  material 
that  absorbs  large  amounts  of  heat  by  changing  from  a  solid  to 
a  liquid  stats  at  about  80  F. 

Cn  sunny  days,  sunshine  will  pass  through  the  windows  of 
the  upper  level  and  heat  the  slate  floor  and  the  air  above  it. 
The  warmed  air  will  be  drawn  by  fans  through  duct  work  running 
between  the  two  levels  and  into  the  thermal  storage  box  on  the 
lower  level.     When  the  temperature  in  the  structure  falls  below 
a  certain  point,  thermostatically-controlled  dampers  in  the 
duct  work  will  open,  and  warm  air  will  be  drawn  by  additional 
fans  from  the  thermal  storage  box  to  the  upper  level.  The 
duct  work,  damper  and  fan  system  will  serve  no  purpose  other 
than  to  conduct  solar-heated  air  between  the  lower  and  upper 
levels. 

The  addition  will  be  heavily  insulated  throughout. 

General  Laws  Chapter  59,  Section  5,  Forty-fifth  provides 
an  exemption  from  local  property  taxes  for: 

"/a7ny  solar  or  wind  powered  system  or  device 
which  is  being  utilized  as  a  primary  or 
auxiliary  power  system  for  the  purpose  of 
heating  or  otherwise  supplying  the  energy 
needs  of  property  taxable  under  this  chapter? 
provided,  however,  that  the  exemption  under 
this  clause  shall  be  allowed  only  for  a 
period  of  twenty  years  from  the  date  of  the 
installation  of  such  system  or  device." 

Based  on  the  foregoing,  it  is  ruled  that  those  portions 
of  the  addition  the  sole  purpose  of  which  is  the  transmission 
or  use  of  solar  energy  will  be  exempt  from  local  property 
taxation  for  twenty  years  from  the  date  of  installation  under 
Chapter  59,  Section  5,  Forty-fifth.     Components  that  serve  a 
dual  purpose,  such  as  those  that  have  a  significant  structural 
function,  will  not  be  so  exempt.     Specifically,  the  value  of 
th6  thermal  storage  rods  and  storage  box  and  the  duct  work. 
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damper  and  fan  system  will  not  be  included  in  the  value  of  the 
property  for  purposes  of  local  taxation.     The  value  of  the 
insulating  materials  and  the  windows,  floors,  gravel  base  and 
other  structural  components  of  the  addition  will  be  included. 

iry  truly  your§, 
'Commissioner  of  Revenue 
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You  inquire  whether  the  Massachusetts  room  occupancy 
excise  applied  to  the  rental  of  rooms  at 

("Hotel")  by  ("Airline")  from  mici-1977  to 

mid-1981.    The  rooms  were  rented  under  four  occupancy 
contracts  that  ran  consecutively,  each  for  about  one  year. 
The  Airline  paid  the  room  occupancy  excise  on  its  rentals 
under  the  contracts. 

The  first  contract  provided: 

"1.    ^The  Airline?  agrees  to  domicile  all  its 
Boston  overnight  flight  crew  members  in 
^the  Hotel?  during  their  stay. 


3.  ^  It  is  understood  that  ^the  Hotel?  will 
provide  the  rooms  as  follows:  Mondays, 
Tuesdays,  Thursdays  emd  Saturdays:    27  rooms 
each  day.    Wednesdays,  Fridays  and  Sundays: 
40  rooms  each  day. 


5.     ...The  permanently  occupied  rooms  will 
be  charged^at  a  monthly  rate  based  on  the 
^specified?  daily  charges. 
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9.    It  is  also  agreed  that  /the  Hotel? » 
on  available  basis  only,  will  providi  the 
^Airline's?  crew  the  necessary  rooms  in 
emergency'cases ,  in  addition  to  the  pre- 
arranged schedule." 

The  second  contract  was  substantially  identical  to  the 
first  except  that  the  rental  charge  per  room  was  increased 
and  the  Hotel  agreed  to  provide  27  rooms  on  Mondays,  Tuesdays 
and  Fridays  and  40  rooms  on  Wednesdays,  Thursdays,  Saturdays 
emd  Sundays. 

The  third  and  fourth  contracts  required  the  Airline  to 
submit  periodically  to  the  Hotel  a  schedule  specifying  its 
room  requirements  for  each  succeeding  30 -day  period;  they 
provided: 

"3^    During  the  term  of  this^agreement  _ 
^the  Hotel?  shall  provide  ^the  Airline? 
with  its  room  requirements  for  its 
crews... in  accordance  with  the  schedules 
submitted  by  ^the  Airline?  to  ^the  Hotel? 

provided,  however,  that  ^the  Hotel? 
shall  not  be  required  to  provide  more 
than  ^X?  rooms  per  day  to  ^the_Airline? 

.  for  its  crews.     In  the  event  ^the  Air- 
line's? daily  room  requirements  at  ^the 
Hotel?  fcr^its  crews  exceed  ^X?  rooms, 
^the'Hotel?  shall  use  its  best  efforts 
to  supply"such  excess  rooms  to  ^the 
Airline?on  a  space  available  basis. 


5^    In  addition  to  providing  rooms  to 
^the  Airline?  pursuant  to  paragraph  3 
of  this  agreement,  ^the  Hotel?  shall 
use  its  best  efforts  to  provide  accom- 
modations for  layover  passengers  of 
/the  Airline?  in  single  or  double  rooms. 
^The  Hotel/'shall  also  use  its  best 
efforts  to  re-rent_any  rooms  which  have 
been  allotted  to  ^the  Airline?  for  its 
crews  but  which  ^the  Airline?  advises 
/the  Hotel?  that  it  will  not  use.  ^There 
ihall  be  no  charge  to  ^the  Airline?  for 
such  rooms  as  are  rented  by  ^the  Hotel?." 
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The  third  and  fourth  contracts  contained  a  clause 
providing  that  if  the  total  rental  paid  during  the  term 
of  each  agreement  was  less  than  a  sum  representing  365 
times  the  daily  rental  per  room  times  a  specified  number 
of  rooiTS ,  the  Airline  would  pay  the  Hotel  that  sum  less 
the  aggregate  of  (a)   the  total  rental  paid  by  the  Airline 
under  the "agreement;  plus  (b)  the  total  rental  received  . 
by  the  Hotel  for  rooms  allotted  to  the  Airline  but 
re-rented  by  the  Hotel;  plus   (c)   the  total  rental  at  a 
specified  rate  for  rooms  not  required  by  the  Airline 
because  of  unforeseen  circumstances  beyond  its  control; 
plus  (d)  the  amount  in  excess  of  $10,000  paid  for  rentals 
by  or  on  behalf  of  the  Airline's  layover  passengers 
during  the  term  of  each  contract. 

All  four  contracts  excused  either  party  from  its 
obligations  if  its  performance  were  prevented  due  to 
unforeseeable  circumstances  beyond  its  control. 

Massachusetts  General  Laws  Chapter  64G,  Section  3 
imposes  an  excise  upon  the  transfer  of  occupancy  of  amy 
room  or  rooms  in  a  hotel,  .lodging  house  or  motel  in 
Massachusetts.     "Occupancy"  is  defined  in  Section  1(e) 
of  Chapter  64G  as:  . 

"the  use  or  possession,  or  the  right  to 
the  use  or  possession,  of  any  room  or 
rooms  in  a  hotel,  lodging  house  or 
motel... for  a  period  of  ninety  consecu- 
tive calendar  days  or  less..." 

"Occupant"  means  "a  person  who,  for  a  consideration,  uses, 
possesses  or  has  a  right  to  use  or  possess  any  room  or 
rooms  in  a  hotel,  lodging  house  or  motel..."   (G.L,  c.  64G, 
s.  1(f)),  and  "person"  is  defined  in  Chapter  64G,  Section 
Kg)  as  including  individuals,  corporations,  partnerships, 
and  other  specified  legal  entities. 

Technical  information  Release  79-5  ("Room  Occupancy 
Excise:     Rentals  For  More  Than  Ninety  Consecutive  Days") , 
issued  July  9,  1979,  provides  that  a  break  in  the  continuing 
nature  of  an  occupancy  begins  anew  the  ninety-day  period 
during  which  an  occupancy  is  taxable.     It  further  states 
that  any  room  reservation  arrangement  between  a  person  and 
an  operator  under  which  the  person  does  not  become  liable 
for  the  rent  for  use  or  possession  of  a  room  in  a  hotel, 
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motel  or  lodging  house  does  not  constitute  an  occupancy. 

Based  on  the  foregoing,  it  is  ruled  that  the  room 
occupancy  excise  applied  to  the  first  ninety  days  of 
continuous  occupancy  of  rooms  at  the  Hotel  by  the  Airline. 

The  number  of  rooms  for  which  the  excise  was  due  for 
any  given  day  of  occupancy  by  the  Airline  is  the  number 
of  rooms  rented  that  day  by  the  Airline  minus  the  lowest 
number  of  rooms  rented  by  the  Airline  on  any  of  the  ninety 
days  preceding  that  day.     A  room  is  considered  rented  by 
the  Airline  only  if  the  Airline  was  liable  for  the  full 
rental  charge  for  the  room  under  the  controlling  rental 
agreement. 

If  the  Hotel  reported  to  the  Commissioner  a  greater 
tax  than  was  due,  the  Hotel  may  apply  for  an  abatement  of 
the  tax  by  filing  an  application  for  abatement  (Form  CA-6) , 
together  with  supporting  information,  within  the  limitations 
period  set  forth  in  General  Laws  Chapter  62C,  Section  37. 


,Very  truly  yours. 


Commissioner  of  Revenui 
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You  inquire  whether  the  Massachusetts  sales  or  use  tax  applied 
to  the  transfer  of  motor  vehicles  from 
("Corporation  A"),  a  Massachusetts  corporation,  to 

("Corporation  B") ,  also  a 
Massachusetts  corporation,  pursuant  to  a  merger  of  Corporation  A 
into  Corporation  B  carried  out  in  accordance  with  General  Laws 
Chapter  156B,  Section  78. 

The  corporations'  "Joint  Plsm  and  Agreement  of  Merger"  pro- 
vided that  upon  the  effective  date  of  the  merger,  Corporation  A 
would  cease  to  exist,  and  its  property  (including  the  motor  vehicles) 
would  become  the  property  of  Corporation  B  as  the  surviving  corpora- 
tion.    It  further  provided  that  the  former  shareholders  of  Corpora- 
tion A  would  receive  shares  in  Corporation  B  in  proportion  to  their 
interests  in  Corporation  A. 

Chapter  64H,  Section  2  imposes  an  excise  on  sales  at  retail 
of  tangible  personal  property  in  Massachusetts.    Chapter  641, 
Section  2  imposes  an  excise  on  the  storage,  use  or  other  consump- 
tion in  Massachusetts  of  tangible  personal  property  purchased  for 
storage,  use  or  other  consumption  in  Massachusetts.    Casual  and 
isolated  sales  by  a  vendor  who  is  not  regularly  engaged  in  the 
business  of  making  sales  at  retail  are  exempt  from  the  sales  teix 
(G.L.  c.  64H,  s,  6(c)),  but  casual  and  isolated  sales  of  motor 
vehicles  are  generally  subject  to  the  use  tax  (G.L.  c.  64H,  s.6(c); 
c.  641,  s.  7(b)) . 
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In  Commissioner  of  Revenue  v.  SCA  Disposal  Services »  Inc. , 
1981  Mass.  Adv.  Sh.  1337,  421  N,  E.  2d  766,  the  Supreme  Judicial 
Court  held  that  a  transfer  of  motor  vehicles  pursuant  to  a 
statutory  merger  of  wholly-owned  subsidiary  corporations  is  not 
subject  to  the  use  tax. 

Based  on  the  foregoing,  it  is  ruled  that  the  transfer  of 
motor  vehicles  from  Corporation  A  to  Corporation  B  pursuant  to 
a  statutory  merger  of  Corporation  A  into  Corporation  B  was  not 
subject  to  the  sales  or  use  tax. 


Very  truly  yours, 


Acting  Commissioner  of  Revenue 
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